ANNOTATED MINUTES

Tuesday, January 23, 1996 - 9:30 AM
Multnomah County Courthouse, Room 602
1021 SW Fourth, Portland

DE NOVO HEARING

Chair Beverly Stein convened the meeting at 9:36 a.m., with Vice-Chair
Dan Saltzman, Commissioners Sharron Kelley, Gary Hansen and Tanya Collier
present.

P-1 CS 3-95 De Novo Hearing. 20 Minutes Per Side, Regarding Appeal
of December 8, 1995 Hearings Officer Decision on Proposed
Elimination or Modification of an Existing Community Service Condition
of Approval - from CS 18-61a (1981) - that Restricts Off-Site Horse
Riding on Property Located at 5989 SE JENNE LANE, PORTLAND.

CHAIR STEIN EXPLAINED QUASI-JUDICIAL
PROCESS. AT CHAIR STEIN’S REQUEST FOR
DISCLOSURE OF EX PARTE CONTACTS,
COMMISSIONER KELLEY DECLARED SHE HAS
BEEN INVOLVED IN MEDIATION WITH THE
APPLICANT AND NEIGHBORS FOR
APPROXIMATELY TWO YEARS, BUT FEELS NO
BIAS TOWARD EITHER SIDE. COMMISSIONER
COLLIER DECLARED A STAFF MEMBER HAD
VISITED THE AREA. AT CHAIR STEIN REQUEST
FOR CHALLENGES AND/OR OBJECTIONS, NONE
WERE OFFERED. PLANNER BARRY MANNING
PRESENTED CASE HISTORY. HEARINGS
OFFICER BARRY ADAMSON EXPLAINED
INTERPRETATION OF CRITERIA USED IN HIS
DETERMINATION TO DENY APPLICATION.
APPLICANT’S ATTORNEY VERN COOK
SUBMITTED MEMORANDUM AND EXHIBITS AND
TESTIFIED IN SUPPORT OF ELIMINATION OR
MODIFICATION OF OFF-SITE HORSE RIDING
RESTRICTION. STABLE OPERATOR MARK
HAMMERSMITH, STABLE WORKER  AND
BOARDER LARRY JACOBS AND BOARDER PAT
BROWN TESTIFIED IN SUPPORT OF APPLICANT’S
REQUEST FOR ELIMINATION OR MODIFICATION
OF OFF-SITE HORSE RIDING RESTRICTION. MRS.
BROWN READ PORTION OF A LETTER FROM
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SENATOR RANDY LEONARD SUPPORTING
APPLICANT’S REQUEST. OPPOSING NEIGHBORS’
REPRESENTATIVE MARK LOZIER PRESENTED
EXHIBITS AND TESTIFIED IN OPPOSITION TO
APPLICANT’S REQUEST AND IN SUPPORT OF
HEARINGS OFFICER DECISION. IN RESPONSE TO
QUESTION OF COUNSEL JOHN DuBAY, MR.
LOZIER ADVISED THE ITEMS HE SUBMITTED
AND DISCUSSED TODAY HAD BEEN SUBMITTED
AND DISCUSSED AT THE HEARING BEFORE THE
HEARINGS OFFICER. MR. MANNING DISCUSSED
PLANNING STAFF FINDINGS AND CONCLUSIONS
AND RECOMMENDATIONS AS OUTLINED IN HIS
JANUARY 17, 1996 MEMORANDUM, AND
RESPONDED 10 BOARD QUESTIONS.
TRANSPORTATION STAFF JOHN  DORST
DISCUSSED LOCAL ACCESS ROAD JENNE LANE
MAINTAINED BY THE RESIDENTS AND
UNIMPROVED CIRCLE AVENUE, ADVISING
UNLESS CERTAIN IMPROVEMENTS WERE MADE
TO MEET THE BASIC FIRE AND LIFE SAFETY
ISSUES, TRANSPORTATION STAFF WOULD
RECOMMEND DENIAL OF EXPANSION OF A
COMMERCIAL BOARDING FACILITY. MR. DORST
RESPONSE TO BOARD QUESTIONS AND
DISCUSSION CONCERNING PROPOSALS
INCLUDING CONSTRUCTION OF A BRIDGE OVER
WETLAND AREA, RESTRICTING ACCESS DURING
WINTER MONTHS, VACATING THE RIGHT OF
WAY ON CIRCLE AVENUE, AND ANNEXING THE
AREA TO THE CITY OF PORTLAND. MR.
HAMMERSMITH  RESPONSE TO  BOARD
QUESTIONS. MARK LOZIER AND HERB BROWN
COMMENTS REGARDING NUMBER OF HORSES.
IN RESPONSE TO INQUIRIES OF CHAIR STEIN,
THERE WAS NO REQUEST FOR CONTINUANCE OR
OBJECTION TO HEARING RAISED. HEARING
CLOSED. FOLLOWING DISCUSSION WITH CHAIR
STEIN AND MR. DuBAY, COMMISSIONER COLLIER
MOVED AND COMMISSIONER KELLEY
SECONDED, APPROVAL THAT APPLICANT HAS
MET THE BURDEN OF PROOF. FOLLOWING
DISCUSSION AND AT THE SUGGESTION OF
CHAIR STEIN, COMMISSIONER COLLIER MOVED,
SECONDED BY COMMISSIONER KELLEY, TO
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AMEND PRIOR MOTION TO APPROVE THAT
APPLICANT HAS MET THE BURDEN OF PROOF,
AND THAT THE HEARINGS OFFICER DECISION
ANALYSIS BE SUBSTITUTED WITH THE
PLANNING STAFF ANALYSIS. MOTION ADOPTING
THE PLANNING STAFF ANALYSIS IN TERMS OF
MEETING THE BURDEN OF PROOF
UNANIMOUSLY APPROVED. FOLLOWING MR.
MANNING, MR. ADAMSON, MR. HAMMERSMITH
AND MR. LOZIER RESPONSE TO BOARD
DISCUSSION CONCERNING MERITS OF WALKING
HORSE VERSUS RIDING HORSE AT A WALK,
COMMISSIONER KELLEY MOVED AND
COMMISSION COLLIER SECONDED, APPROVAL
OF THE CONDITION THAT HORSES EITHER NEED
TO BE RIDDEN AT A WALK OR WALKED ON
JENNE LANE AND CIRCLE AVENUE. IN
RESPONSE TO A QUESTION OF CHAIR STEIN, MR.
DuBAY SUGGESTED THAT THE BOARD’S PRIOR
ACTION TO SUBSTITUTE STAFF FINDINGS FOR
- THE HEARINGS OFFICER FINDINGS SHOULD BE
CLARIFIED TO STATE THAT CRITERIA CAN BE
MET IF CERTAIN CONDITIONS HAVE BEEN
IMPOSED. CONDITION  UNANIMOUSLY
APPROVED. FOLLOWING  DISCUSSION,
COMMISSIONER COLLIER MOVED AND
COMMISSIONER KELLEY SECONDED, APPROVAL
OF THE CONDITION THAT APPLICANT’S
CUSTOMERS SHALL NOT RIDE ON CIRCLE
AVENUE WHEN IT IS VISIBLY WET. BOARD
DISCUSSION. COMMISSIONER COLLIER’S
MOTION DIED FOR LACK OF SUPPORT
COMMISSIONER HANSEN  MOVED  AND
COMMISSIONER SALTZMAN SECONDED,
APPROVAL OF THE CONDITION THAT NONE OF
APPLICANT’S CUSTOMERS SHALL RIDE ON
CIRCLE AVENUE BETWEEN OCTOBER 15 AND
APRIL 15. AT THE CLARIFICATION AND
SUGGESTION OF MR. MANNING, COMMISSIONER
HANSEN  MOVED  AND COMMISSIONER
SALTZMAN SECONDED APPROVAL TO AMEND
COMMISSIONER HANSEN’S PREVIOUS MOTION
TO APPROVE CONDITION THAT NONE OF
APPLICANT’S CUSTOMERS SHALL RIDE ON
CIRCLE AVENUE BETWEEN OCTOBER 15 TO
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APRIL 15 OR UNTIL SUCH TIME AS A BRIDGE
BUILT. CONDITION UNANIMOUSLY APPROVED.
FOLLOWING  DISCUSSION, COMMISSIONER
COLLIER MOVED AND COMMISSIONER HANSEN
SECONDED, APPROVAL OF CONDITION THAT,
NONE OF APPLICANT’S CUSTOMERS SHALL
TRESPASS ON ADJACENT PRIVATE PROPERTY.
BOARD DISCUSSION. MR. MANNING AND MR.
DuBAY EXPLANATION. CONDITION
UNANIMOUSLY APPROVED. FOLLOWING MR.
MANNING, MR. DORST AND MR. DuBAY
RESPONSE TO BOARD QUESTIONS AND
DISCUSSION, AND UPON MOTION OF
COMMISSIONER COLLIER, SECONDED BY
COMMISSIONER  KELLEY, @ REMOVAL OF
CONDITION #3 OF CS 18-61a WAS UNANIMOUSLY
APPROVED. UPON MOTION OF COMMISSIONER
HANSEN, SECONDED BY COMMISSIONER
KELLEY, THE CONDITION THAT “APPLICANT’S
ENDURING FULFILLMENT OF CONDITIONS
SHALL BE A CONDITION SUBSEQUENT TO THIS
APPROVAL. ANY VIOLATION MAY BE BROUGHT
TO THE ATTENTION OF THE PLANNING
DIRECTOR. PROVEN VIOLATION(S) SHALL
TERMINATE — THE APPROVAL.” WAS
UNANIMOUSLY APPROVED. FOLLOWING
DISCUSSION AND UPON MOTION OF
COMMISSIONER KELLEY, SECONDED BY
COMMISSIONER HANSEN, IT WAS UNANIMOUSLY
APPROVED THAT OFFSIDE RIDING BE
PROHIBITED ONE HALF HOUR BEFORE DUSK
AND ONE HALF HOUR BEFORE DAWN.
FOLLOWING BOARD DISCUSSION  AND
EXPLANATION OF MR. DuBAY AND MR. DORST,
COMMISSIONER HANSEN  MOVED  AND
COMMISSIONER KELLEY SECONDED, APPROVAL
OF A CONDITION REQUIRING 20 FoOOT
WIDENING OF THE ROAD AND DRAINAGE TO
ACCOMMODATE SAME. BOARD COMMENTS. MR.
HAMMERSMITH AND MR. LOZIER COMMENTS.
COMMISSIONER COLLIER CALLED FOR THE
QUESTION. MOTION  FAILED, WITH
COMMISSIONERS KELLEY AND HANSEN VOTING
AYE, AND COMMISSIONERS COLLIER, SALTZMAN
AND STEIN VOTING NO. FOLLOWING

4



DISCUSSION AND UPON MOTION OF
COMMISSIONER KELLEY, SECONDED BY
COMMISSIONER HANSEN, CONDITION TO LIMIT
STABLE CAPACITY TO 45 HORSE OCCUPANTS
APPROVED, WITH COMMISSIONERS KELLEY,
HANSEN AND STEIN VOTING AYE AND
COMMISSIONERS COLLIER AND SALTZMAN
VOTING NO. COMMISSIONER SALTZMAN’S
MOTION TO APPROVE CONDITION REGARDING
HORSE MANURE DIED FOR LACK OF A SECOND.
COMMISSIONER HANSEN  MOVED  AND
COMMISSIONER SALTZMAN SECONDED,
APPROVAL OF CONDITION THAT APPROVAL
EXPIRES IN THE EVENT OF LAND DIVISIONS OR
RESIDENTIAL DEVELOPMENT. FOLLOWING MR.
DuBAY AND MR. MANNING RESPONSE TO BOARD
QUESTIONS, COMMISSIONER SALTZMAN MOVED
AND COMMISSIONER HANSEN SECONDED,
APPROVAL OF CONDITION THAT RIDING OFF
PREMISES IS SUBJECT TO USE OF THE
PROPERTY AS A BOARDING STABLE ONLY.
BOARD DISCUSSION. MR. MANNING AND MR.
DuBAY SUGGESTIONS. BOARD COMMENTS AND
DISCUSSION. CONDITION THAT APPROVAL
EXPIRES IN THE EVENT OF LAND DIVISIONS OR
RESIDENTIAL DEVELOPMENT UNANIMOUSLY
APPROVED. COMMISSIONER  SALTZMAN
RESTATED HIS MOTION REGARDING USE OF
PROPERTY AS A BOARDING STABLE ONLY. MR
MANNING SUGGESTED ALTERNATE
AMENDMENT. BOARD COMMENTS AND
DISCUSSION. MR. DuBAY RESPONSE TO BOARD
QUESTIONS. CONDITION THAT OFF SITE RIDING
LIMITATION APPLY TO BOARDING STABLE
PURPOSES ONLY APPROVED, WITH
COMMISSIONERS HANSEN, SALTZMAN AND
STEIN VOTING AYE, AND COMMISSIONERS
KELLEY  AND COLLIER VOTING  NO.
COMMISSIONER SALTZMAN MOVED AND
COMMISSIONER COLLIER SECONDED, TO
APPROVE CONDITION THAT APPLICANT SHALL
INCLUDE TERMS AND CONDITIONS OF THIS
APPROVAL IN ALL WRITTEN BOARDING
AGREEMENTS AND THAT APPLICANT SHALL
ALSO PROMINENTLY POST THESE CONDITIONS
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AT THE ENTRANCEEXIT TO THE STABLE
FACILITIES. AT THE SUGGESTION OF
COMMISSIONER  HANSEN, COMMISSIONER
SALTZMAN MOVED AND COMMISSIONER
COLLIER SECONDED, THAT THE PREVIOUS
MOTION BE AMENDED TO INCLUDE THAT A MAP
BE POSTED TO SHOW THE IMPACT OF THE
RELEVANT CONDITIONS. MOTIONS
UNANIMOUSLY APPROVED. FOLLOWING
DISCUSSION AND UPON MOTION OF
COMMISSIONER COLLIER, SECONDED BY
COMMISSIONER KELLEY, IT WAS UNANIMOUSLY
APPROVED THAT THE HEARINGS OFFICER
DECISION BE OVERTURNED AND THE CRITERIA
ARE REPLACED WITH THOSE OF PLANNING
STAFF, WITH THE CONDITIONS DECIDED AT
THIS HEARING, TO BE CONFORMED BY STAFF.
AT THE REQUEST OF MR. DuBAY, MR. COOK
AGREED TO A TWO WEEK WAIVER OF THE 120
DAY TIME LIMIT TO ALLOW STAFF SUFFICIENT
TIME FOR PREPARATION OF THE FINAL ORDER.
MR. LOZIER ADVISED HE PLANS TO APPEAL THIS
DECISION TO LUBA. CHAIR STEIN ADVISED ALL
PARTIES WILL RECEIVE A COPY OF THE BOARD’S
WRITTEN DECISION, WHICH MAY BE APPEALED
TO LUBA.

There being no further business, the meeting was adjourned at 12:20

CONSENT CALENDAR

Thursday, January 25, 1996 - 9:30 AM

Multnomah County Courthouse, Room 602

1021 SW Fourth, Portland

REGULAR MEETING

Vice-Chair Dan Saltzman convened the meeting at 9:30 a.m., with
Commissioners Sharron Kelley, Gary Hansen and Tanya Collier present, and Chair
Beverly Stein excused.

UPON MOTION OF COMMISSIONER KELLEY,
SECONDED BY COMMISSIONER HANSEN, THE
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CONSENT CALENDAR (ITEMS C-1 THROUGH C-8)
WAS UNANIMOUSLY APPROVED.

SHERIFF'S OFFICE

C-1

Transfer of Found/Unclaimed Property to the Department of
Environmental Services for Sale or Disposal as Provided in Multnomah
County Code 7.70 (List 96-1, 15 Assorted Bikes)

DEPARTMENT OF ENVIRONMENTAL SERVICES

C-2

C-5

ORDER Approving Execution of Contract 15802 for Repurchase of Tax
Foreclosed Property to Former Owners Jerry T. Spiegel, Sandra S.
Spiegel, Robert Thomas Spiegel and David Lee Spiegel

ORDER 96-7.

ORDER Approving Execution of Contract 15803 for Repurchase of Tax
Foreclosed Property to Former Owner Norman P. Horne

ORDER 96-8.

ORDER Approving Execution of Deed D961286 for Repurchase of Tax

 Foreclosed Property to Former Owner SCS Company

ORDER 96-9.

ORDER Approving Execution of Deed D961287 for Repurchase of Tax
Foreclosed Property to Former Owner Carole Kraley

ORDER 96-10.

ORDER Approving Execution of Deed D961288 Upon Complete
Performance of a Contract to Arnold L. Mecham and Faye A. Mecham

ORDER 96-11.

DEPARTMENT OF JUVENILE JUSTICE SERVICES

C-7

Intergovernmental Revenue Agreement 700236 with Metro Providing
Stipend for Payback Program Youth Work Crews for Litter Pick-Up
Services Done at Metro’s Central Transfer Station for Browning-Ferris
Industries



C-8 Budget Modification DJJS 6 Adding 320,900 Metro Revenue to the
Payback Program to Fund Youth Work Crews for Litter Pick-Up Services

REGULAR AGENDA
PUBLIC COMMENT

R-1 Opportunity for Public Comment on Non-Agenda Matters. Testimony
Limited to Three Minutes Per Person.

NO ONE WISHED TO COMMENT.
DEPARTMENT OF SUPPORT SERVICES

R-2 Presentation of Employee Service Awards Honoring 31 Multnomah
County Employees with 5 to 25 Years of Service

WITH THE ASSISTANCE OF SHERY STUMP AND
GAIL FOSTER, THE BOARD GREETED,
ACKNOWLEDGED AND PRESENTED 5 YEAR
AWARDS TO RENEE BOVE-JOHNSON, DEBORAH
ANN THORSEN AND DOROTHY WHITE OF ASD;
JULIE BURBACH, LISA DAVIS, NORMAN MILLER
AND CURTIS STEPHENS OF CFS; SHADMAN
AFZAL, TOMMY CHILDERS, HARRY FIELD,
JASMINE FOX AND LOIS ZIMMERMAN OF DCC;
ROBERT STEEVES OF JJID; WILLIAM SNODGRASS
OF DLS; PAM ARDEN, MICHAEL DELMAN AND
ELIZABETH KATZ OF NOND; AND KRISTY
SCHNABEL AND CURTIS SMITH OF MSS; 10 YEAR
AWARDS TO JEAN BUCCIARELLI OF CFS AND
JOYCE LEWIS OF DCC; 15 YEAR AWARDS TO
NEDRA BAGLEY OF DCC; DALE CAWLEY AND
JOHN DORST OF DES; LUTHER STRONG OF JJID
AND JEAN MILEY OF MSS; 20 YEAR AWARDS TO
MILDRED TITUS OF CFS AND LANA DEATON OF
DCC; 25 YEAR AWARDS TO CHRISTOPHER
HAVELKA OF DCC; JOHN BJORK AND AMANCIO
DIZON OF DES AND JANET IRWIN OF DLS.

R-3 Budget Modification NOND 9 Authorizing Return of Overpaid Cable
Revenues to the Mt. Hood Cable Regulatory Commission for Distribution
to Other Franchise Jurisdictions




MULTNOMAH COUNTY’S CABLE COMMISSION
REPRESENTATIVE ERNIE BONNER TESTIFIED IN
SUPPORT. @COMMISSIONER COLLIER MOVED
AND COMMISSIONER HANSEN SECONDED,

APPROVAL OF R-3. DAVE  WARREN
EXPILANATION AND RESPONSE TO BOARD
QUESTIONS. BUDGET  MODIFICATION
UNANIMOUSLY APPROVED.

NON-DEPARTMENTAL

R-4 RESOLUTION Setting February 29, 1996 for a Hearing to Consider

Approving a Request for Removal of a Dedication to Cemetery Purposes
for a Portion of Skyline Memorial Gardens Not Used for the Interment of
Human Remains or Any Other Cemetery Purpose

COMMISSIONER KFELLEY  MOVED AND
COMMISSIONER HANSEN SECONDED, APPROVAL
OF R4. SCI OREGON FUNERAL SERVICES
REPRESENTATIVE ANDREW  BOWMAN
EXPLANATION AND . RESPONSE TO BOARD
QUESTIONS. BOARD DIRECTED MR. BOWMAN TO
PROVIDE INFORMATION RELATING TO WHY
PROPERTY IS BEING SOLD AND FOR WHAT
PURPOSE, AND INFORMATION REGARDING ITS
TAX EXEMPT STATUS AT THE FEBRUARY 29, 1996
PUBLIC HEARING. RESOLUTION  96-12
UNANIMOUSLY APPROVED. COUNSELS JOHN
DuBAY AND MATTHEW RYAN AND MR. BOWMAN
RESPONSE TO COMMISSIONER COLLIER
QUESTIONS REGARDING FUTURE ZONING
IMPLICATIONS OF PROPERTY.

SHERIFF'S OFFICE

R-5 RESOLUTION Transferring Title of a Sheriff’s Office River Patrol Boat
to the Oregon State Marine Board for Law Enforcement Use

COMMISSIONER KELLEY MOVED AND
COMMISSIONER HANSEN SECONDED, APPROVAL
OF R-5. LARRY AAB AND TERRY JONES
EXPLANATION AND RESPONSE TO BOARD
QUESTIONS. RESOLUTION 96-13 UNANIMOUSLY
APPROVED.



DEPARTMENT OF ENVIRONMENTAL SERVICES

R-6 ORDER Authorizing Execution of Intergovernmental Agreement 301066
with the City of Gresham for the Sublease of Space in the 501 Building
for Use as a Multnomah County Aging Services Field Office

COMMISSIONER KELLEY  MOVED AND
COMMISSIONER COLLIER SECONDED, APPROVAL
OF R-6. BOB OBERST EXPLANATION. ORDER 96-
14 UNANIMOUSLY APPROVED.

R-7 ORDER Authorizing Public Sale of Properties Acquired by Multnomah '
County through Foreclosure of Liens for Delinquent Taxes

COMMISSIONER  COLLIER MOVED  AND
COMMISSIONER HANSEN SECONDED, APPROVAL
OF R-7. KATHY TUNEBERG EXPLANATION AND
RESPONSE TO BOARD QUESTIONS AND
COMMENTS IN SUPPORT OF FINE STAFF WORK.
ORDER 96-15 UNANIMOUSLY APPROVED.

DEPARTMENT OF COMMUNITY AND FAMILY SERVICES

R-8 Budget Modification CFS 5 Adding New Revenue from Enterprise
Community Social Service Block Grant; Adjusting Criminal Justice
Services Division Gang Influenced Female Team (GIFT) Grant Revenue,
Moving Salary Savings from Personnel to Materials and Services; and
Authorizing Position Reclassifications and Changes within the Contracts
and Evaluation Unit

COMMISSIONER  COLLIER MOVED  AND
COMMISSIONER KELLEY SECONDED, APPROVAL
OF R-8. SUSAN CLARK EXPLANATION. BUDGET
MODIFICATION UNANIMOUSLY APPROVED.

R-9 Budget Modification CFS 8 Increasing the Adult Mental Health Program
Budget by $1,872,102 to Reflect Changes in the State Mental Health
Developmental Disabilities Service Division Agreement; and Moving
Appropriations from Pass Through to Personnel, Material and Services
to Fund a Full-time Mental Health Consultant Position for the STOP
Demonstration Project and Additional Services for STOP Clients

COMMISSIONER COLLIER MOVED  AND
COMMISSIONER KELLEY SECONDED, APPROVAL
OF R-YY. MS. CLARK EXPLANATION AND
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R-10

R-11

RESPONSE TO QUESTION OF COMMISSIONER
KELLEY. BUDGET MODIFICATION
UNANIMOUSLY APPROVED.

Intergovernmental Agreement 104566 with Oregon Department of
Employment for Employment Related Services for Target City Project

COMMISSIONER KELLEY  MOVED AND
COMMISSIONER HANSEN SECONDED, APPROVAL
OF R-10. NORMA JAEGER EXPLANATION AND
RESPONSE TO BOARD QUESTIONS. AGREEMENT
UNANIMOUSLY APPROVED.

Children’s Capitation Project Briefing and Request for Approval of
Intergovernmental Agreement 104586 with Oregon Mental Health and
Developmental Disability Services Division, Funding Mental Health
Services on a Capitated Basis for Medicaid Eligible Children.

LOLENZO POE, HOWARD KLINK AND JUDY
ROBISON OF DCFS; MADELINE OLSON AND
RALPH SUMMERS OF OREGON MENTAL HEALTH
SERVICES; LINDA  REILLY, CHILDREN’S
ADVISORY BOARD MEMBER; KRISTIN ANGELL
OF MENTAL HEALTH SERVICES WEST;, JAY
BLOOM OF MORRISON CENTER; LEE COLEMAN
OF SERVICES TO CHILDREN AND FAMILIES;
PHYLLIS PAULSON OF GARLINGTON CENTER
AND MIKE MASELLE OF ALBERTINA KERR
PRESENTATION, DISCUSSION AND RESPONSE TO
BOARD QUESTIONS AND COMMENTS. UPON
MOTION OF COMMISSIONER COLLIER,
SECONDED BY COMMISSIONER HANSEN, THE
AGREEMENT WAS UNANIMOUSLY APPROVED.
BOARD COMMENDED STAFF AND PROVIDERS
FOR THEIR COOPERATIVE EFFORTS.

BOARD RECOGNIZED CONIRIBUTIONS OF
RETIRING COUNSEL JOHN DuBAY.

The regular meeting was adjourned at 10:50 am. and the briefing
convened at 10:55 a.m.
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Thursday, January 25, 1996 - 10:30 AM

(OR IMMEDIATELY FOLLOWING REGULAR MEETING)

Multnomah County Courthouse, Room 602

1021 SW Fourth, Portland

BOARD BRIEFINGS

B-1 Review of the Proposed 1996-1999 Library Serial Levy Budget and
Ballot Language. Presented by Ginnie Cooper and Dave Warren.

B-2 Review of Proposals to Issue General Obligation Bonds for Capital
Enhancements to the Library System Including Technology
Improvements and Equipment, Fumiture, Building Improvements, and
Major Branch Improvements. Presented by Ginnie Cooper.

DAVE WARREN, GINNIE COOPER AND CINDY
GIBBON PRESENTATION AND RESPONSE TO
BOARD QUESTIONS AND DISCUSSION. DAVE
BOYER AND JEANNE GOODRICH RESPONSE TO
BOARD QUESTIONS. MR. WARREN ADVISED
PUBLIC HEARINGS ON LIBRARY AND JAIL LEVY
PROPOSALS ARE SCHEDULED FOR 7:00_PM,
MONDAY, FEBRUARY 26, 1996 AT THE COUNTY
COURTHOUSE AND 7:00 PM, TUESDAY,
FEBRUARY 27, 1996 AT GRESHAM CITY HALL;
PUBLIC HEARINGS ON LIBRARY AND JAIL BONDS
AND PROPOSED BOARD APPROVAL ARE
SCHEDULED FOR THURSDAY, MARCH 7, 1996;
AND ADDITIONAL PUBLIC HEARINGS ON
LIBRARY AND JAIL LEVY PROPOSALS AND
PROPOSED BOARD APPROVAL ARE SCHEDULED
FOR THURSDAY, MARCH 14, 1996.

There being no further business, the meeting was adjourned at 10:50

am.

OFFICE OF THE BOARD CLERK
FOR MULTNOMAH COUNTY, OREGON

G0 (2SO

Deborah L. Bogstad
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OFFICE OF THE BOARD CLERK BOARD OF COUNTY COMMISSIONERS
SUITE 1510, PORTLAND BUILDING BEVERLY STEIN = CHAIR =248-3308
1120 SW FIFTH AVENUE DAN SALTZMAN = DISTRICT 1 » 248-5220
PORTLAND, OREGON 97204 GARY HANSEN = DISTRICT 2 =248-5219
CLERK'S OFFICE = 248-3277 = 248-5222 TANYA COLLIER = DISTRICT 3 8248-5217

FAX = (503) 248-5262 SHARRON KELLEY = DISTRICT 4 8248-5213

AGENDA

MEETINGS OF THE MULTNOMAH COUNTY BOARD OF
COMMISSIONERS

FOR THE WEEK OF

JANUARY 22, 1996 - JANUARY 26, 1996

Tuesday, January 23, 1996 - 9:30 AM - De Novo Hearing........ Page 2
Thursday, January 25, 1996 - 9:30 AM - Regular Meeting........ Page 2

Thursday, January 25, 1996 - 10:30 AM - Board Briefings.......Page 5

Thursday Meetings of the Multhomah County Board of Commissioners
are *cablecast* live and taped and can be seen by Cable subscribers in Multnomah
County at the following times:

Thursday, 9:30 AM, (LIVE) Channel 30
Friday, 10:00 PM, Channel 30
Sunday, 1:00 PM, Channel 30

*Produced through Multnomah Community Television™

INDIVIDUALS WITH DISABILITIES MAY CALL THE OFFICE OF THE BOARD
CLERK AT 248-3277 OR 248-5222, OR MULTNOMAH COUNTY TDD PHONE 248-

5040, FOR INFORMATION ON AVAILABLE SERVICES AND ACCESSIBILITY.
AN EQUAL OPPORTUNITY EMPLOYER
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Tuesday, January 23, 1996 - 9:30 AM
Multnomah County Courthouse, Room 602
1021 SW Fourth, Portland

DE NOVO HEARING
P-1 CS 3-95 De Novo Hearing. 20 Minutes Per Side, Regarding Appeal
of December 8, 1995 Hearings Officer Decision on Proposed
Elimination or Modification of an Existing Community Service Condition
of Approval - from CS 18-6la (1981) - that Restricts Off-Site Horse
Riding on Property Located at 5989 SE JENNE LANE, PORTLAND. 1.5
HOURS REQUESTED.
Thursday, January 25, 1996 - 9:30 AM
Multnomah County Courthouse, Room 602
1021 SW Fourth, Portland
REGULAR MEETING
CONSENT CALENDAR
SHERIFF'S OFFICE
C-1 Transfer of Found/Unclaimed Property to the Department of

Environmental Services for Sale or Disposal as Provided in Multnomah
County Code 7.70 (List 96-1, 15 Assorted Bikes)

DEPARTMENT OF ENVIRONMENTAL SERVICES

C-2

ORDER Approving Execution of Contract 15802 for Repurchase of Tax
Foreclosed Property to Former Owners Jerry T. Spiegel, Sandra S.
Spiegel, Robert Thomas Spiegel and David Lee Spiegel

ORDER Approving Execution of Contract 15803 for Repurchase of Tax
Foreclosed Property to Former Owner Norman P. Horne

ORDER Approving Execution of Deed D961286 for Repurchase of Tax
Foreclosed Property to Former Owner SCS Company

ORDER Approving Execution of Deed D961287 for Repurchase of Tax
Foreclosed Property to Former Owner Carole Kraley



C-6 ORDER Approving Execution of Deed D961288 Upon Complete
Performance of a Contract to Arnold L. Mecham and Faye A. Mecham

DEPARTMENT OF JUVENILE JUSTICE SERVICES

C-7 Intergovernmental Revenue Agreement 700236 with Metro Providing
Stipend for Payback Program Youth Work Crews for Litter Pick-Up
Services Done at Metro’s Central Transfer Station for Browning-Ferris

Industries
C-8 Budget Modification DJJS 6 Adding $20,900 Metro Revenue to the
Payback Program to Fund Youth Work Crews for Litter Pick-Up Services
REGULAR AGENDA
PUBLIC COMMENT
R-1 Opportunity for Public Comment on Non-Agenda Maiters. Testimony

Limited to Three Minutes Per Person.
DEPARTMENT OF SUPPORT SERVICES

R-2 Presentation of Employee Service Awards Honoring 31 Multnomah
County Employees with 5 to 25 Years of Service

R-3 Budget Modification NOND 9 Authorizing Return of Overpaid Cable
Revenues to the Mt. Hood Cable Regulatory Commission for Distribution
to Other Franchise Jurisdictions

NON-DEPARTMENTAL

R-4 RESOLUTION Setting February 29, 1996 for a Hearing to Consider
Approving a Request for Removal of a Dedication to Cemetery Purposes
for a Portion of Skyline Memorial Gardens Not Used for the Interment of
Human Remains or Any Other Cemetery Purpose

SHERIFF'S OFFICE

R-5 RESOLUTION Transferring Title of a Sheriff’s Office River Patrol Boat
to the Oregon State Marine Board for Law Enforcement Use



DEPARTMENT OF ENVIRONMENTAL SERVICES

R-6 ORDER Authorizing Execution of Intergovernmental Agreement 301066
with the City of Gresham for the Sublease of Space in the 501 Building
for Use as a Multhomah County Aging Services Field Office

- R-7 ORDER Authorizing Public Sale of Properties Acquired by Multhomah
County through Foreclosure of Liens for Delinquent Taxes

DEPARTMENT OF COMMUNITY AND FAMILY SERVICES

R-8 Budget Modification CFS 5 Adding New Revenue from Enterprise
Community Social Service Block Grant; Adjusting Criminal Justice
Services Division Gang Influenced Female Team (GIFT) Grant Revenue;
Moving Salary Savings from Personnel to Materials and Services; and
Authorizing Position Reclassifications and Changes within the Contracts
and Evaluation Unit

R-9 Budget Modlification CFS 8 Increasing the Adult Mental Health Program
Budget by $1,872,102 to Reflect Changes in the State Mental Health
Developmental Disabilities Service Division Agreement; and Moving
Appropriations from Pass Through to Personnel, Material and Services
to Fund a Full-time Mental Health Consultant Position for the STOP
Demonstration Project and Additional Services for STOP Clients

R-10 Intergovernmental Agreement 104566 with Oregon Department of
Employment for Employment Related Services for Target City Project
Clients

R-11 Children’s Capitation Project Briefing and Request for Approval of

Intergovernmental Agreement 104586 with Oregon Mental Health and
Developmental Disability Services Division, Funding Mental Health
Services on a Capitated Basis for Medicaid Eligible Children. 10:00 AM
TIME CERTAIN, 30 MINUTES REQUESTED.



B-1

B-2

Thursday, January 25, 1996 - 10:30 AM
(OR IMMEDIATELY FOLLOWING REGULAR MEETING)
Multnomah County Courthouse, Room 602
1021 SW Fourth, Portland

BOARD BRIEFINGS

Review of the Proposed 1996-1999 Library Serial Levy Budget and
Ballot Language. Presented by Ginnie Cooper and Dave Warren. 45
MINUTES REQUESTED.

Review of Proposals to Issue General Obligation Bonds for Capital
Enhancements to the Library System Including Technology
Improvements and Equipment, Furniture, Building Improvements, and
Major Branch Improvements. Presented by Ginnie Cooper. 45
MINUTES REQUESTED.
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Meeting Date: JAN 2 3 1996

Agenda No: P-1

(Above Space for Board Clerk's Use ONLY)

AGENDA PLACEMENT FORM

SUBJECT: De Novo Hearing in the matter of CS 3-95.

BOARD BRIEFING Date Requested:

Amount of Time Needed:
- REGULAR MEETING Date Requested:  January 23, 1996

Amount of Time Needed: 1.5 Hours

DEPARTMENT: DES DIVISION: Planning

TELEPHONE: 248-3043

CONTACT: Barry Manning
BLDG /ROOM: 412/Plan

PERSON(S) MAKING PRESENTATION: Barry Adamson & Barry Manning

ACTION REQUESTED

[] Informational Only [1 Policy Direction [] Approval X] Other

Summary (Statement of rationale for action requested, personnel and fiscal/budgetary
impacts, if applicable):

De Novo Hearing in the matter of CS 3-95. A Proposed elinimation or modification of an
existing Community Service condition of approval - from CS 18-61a (1981) - that restricts off-

site horse riding.
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1.

BOARD HEARING of January 23, 1996

CASE NAME: Conditional Use Request: CS 3-95 | ACTION REQUESTED OF BOARD
Applicant Name/Address: (J Affirm Plan.Com./Hear.Of
George E. Hammersmith | Hearing/Rehearing
5989 SE Jenne Lane ) D Scope of Review

Portland, OR 97236 U onth d
n the recor

Action Requested by Applicant: [Z De Novo
(Q New Information allowed

Modification or removal of Condition of Approval #3 from

Case CS 18-61a which states:

"3. The applicant shall prominently post so it is apparent to all riders a sign which states that all rid-
ing is to occur on the subject property and that no riding shall occur off-premises[,] neither on
other private property nor on public streets. The applicant shall enforce this notice."

Planning Staff Recommendation:

CS 3-95: Approval, subject to conditions. Planning Staff found that the off-site riding prohibition of
CS 18-61a was offered as a mitigation measure for an "expansion” of the use from a 4-H facility to a
commercial horse boarding facility. Staff found that conditions had changed near the subject site,
including an expansion of nearby equestrian-related facilities (Springwater Corridor and Powell Butte
Park), and that the proposal would be consistent with the character of the area. Planning Staff con-
cluded that the off premises riding prohibition could be removed if conditions designed to mitigate
anticipated effects were applied to the approval.

Hearings Officer Decision:

CS 3-95: Denial, for the reasons stated in #5, below. The Hearings Officer also offered an "alternative"

decision in the event someone appeals the decision and the Board of Commissioners or other appellate

tribunal reverses [the] findings and conclusions with respect to to criteria stated in the Hearings Offi-
cer's decision. The "alternative" Decision is to approve the applicant's request to modify or eliminate
the existing off-site riding prohibition contained in CS 18-61a, subject to conditions (attachment 1).

If recommendation and decision are different, why?

Planning Staff recommendation was based on the underlying position that equestrian traffic should
not be restricted from public rights-of-way and that the impacts of allowing such travel are minimal
and can be mitigated. Staff also took the position that removing the off-site riding prohibition
amounted to a further expansion of the use, and that the recommended conditions of approval
(attachment 2) shouid be imposed to mitigate impacts due to the expansion. Note: Staff's recom-

mended conditions differ from the Hearings Officer's “alternative decision" conditions.



The Hearings Officer found that the request did not satisfy the applicable approval criteria and con-
cluded that:

If he were to remove the off-site riding prohibition, "substantial off-site riding on Jenne Lane and
Circle Avenue by the customers of a commercial, single-source, 54-stable/45-horse facility would
not be "consistent with the character of the area”, as otherwise required by the Community Service
approval criterion in MCC 11.15.7015(A);

The allowance of large scale, single-source off-site riding from commercial stables within this par-
ticular rural residential environment will not "assure a complimentary blend of uses" or "maintain or
create neighborhood long term stability," as otherwise required by Policy 20 of the County's compre-
hensive Plan, as well as MCC 11.16.7015(G);

Notwithstanding the fact that the Springwater Corridor and Powell Butte Park may comprise signif-
icant community resources, and not withstanding the fact that within the surrounding area the
casual riding of horses by the residential populance seems to represent a type of community use,
the type of large-scale, single-source, off-site riding that could be generated by the applicant's
commercial facilities does not override or outweigh the needs and concerns of the surrounding
neighbors, and that the modification or removai of the existing off-site riding prohibition would not
meet the needs of the "community” as otherwise required by Policy 31 of the County's Comprehen-
sive Plan, as weli as MCC 11.15.7015(G)', and '

The Applicant's proposal to utilize an existing public right-of-way for the benefit of a purely com-
mercial, large-scale, single-source stable facility does not squarely fulfill Policy 39 of the County's
Comprehensive Plan (or MCC 11.15.7015(G)), which otherwise requires requires or presumes some
degree of private development by those persons wishing to more fully develop or utilize recreational
facilities.

The following issues were raised:

1.

Opponents of the request maintained that the would-be route for horses destined for the Spring-
water Corridor, Circle Avenue, traverses a wetland, and that horses should be restricted in this area.
Multnomah County Transportation Division staff does not concur with this position.

Off-site riding has occurred for years in violation of the Community Service condition of approval
(CS 18-61a). Until recently, Multhnomah County had not enforced this condition.

The Fire Marshall has determined that the Jenne Lane does not meet the standards for roads
accessing a commercial facility, and requires the road to be improved to the minimum standard

(gravel).

Implications related to this case:

This decision is likely to be appealed by the applicant. The Hearings Officer's decision implies that cer-
tain travel modes can be restricted from the public right-of-way. The implications of the Hearings Offi-
cer's "Alternative Decision" are unknown.



DEPARTMENT OF ENVIRONMENTAL SERVICES

DIVISION OF PLANNING AND DEVELOPMENT
2115 S.E. Morrison Street
Portland, Oregon 97214 (503) 248-3043

HEARINGS OFFICER DECISION

B PIose

December 8, 1995

CS 3-95

Proposed elimination or modification of an existing Community Service condi-
tion of approval — from CS 18-61a (1981) — that restricts off-site horse riding

Location:

Legal:

Site Size:

Applicant:

Property Owner:

Comprehensive Plan:

Zoning:

Hearings Officer Decision
December 8, 1995
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5989 S.E. Jenne Lane

Tax Lot 46, Section 18, T 1S, R 3E
Tax Lot 5 & 6 of lots 30, 3341, Jennelynd Acres d

23.50 acres
George E. Hammersmith

5989 S.E. Jenne Lane
Portland, Oregon 97236

Ruth F. Kaiser, et al.

1280 N.E. Kane Road, Apt. 22

- Gresham, Oregon 97030

Rural Residential

RR (Rural Residential), FF (Flood Fringe), FW (Flood-
way), and CS (Community Service)

CS 3-95
Page 1



HEARINGS OFFICER DECISION:
Denied, for the following reasons:

¢ 1find and conclude that, if I were to modify or eliminate the existing
off-site riding prohibition, substantal off-site riding on Jenne Lane
and Circle Avenue by the customers of a commercial, single-source,
54—stable / 45-horse facility would not be “consistent with the char-
acter of the area”, as otherwise required by the Community Service
approval criterion in MCC 11.15.7015(A).

¢ 1find and conclude that the allowance of large-scale, single-source
off-site riding from commercial stables within this particular rural resi-
dential environment will 7oz “assure a complementary blend of uses”
or “maintain or create neighborhood long term stability,” as otherwise
required by Policy 20 of the County’s Comprehensive Plan, as well as
MCC 11.15.7015(G).

¢ Notwithstanding the fact that the Springwater Corridor and Powell
Butte Park may comprise significant community resources, and not-
withstanding the fact that within the surrounding area the casual rid-
ing of horses by the residential populace seems to represent a type of
community use, I nevertheless find and conclude that the type of
large-scale, single-source, off-site riding that could be generated by
APPLICANT’s commercial facilities does not override or outweigh the
needs and concerns of the surrounding neighbors, and that the modi-
fication or removal of the existing off-site riding prohibition would
not meet the needs of the “community” as otherwise required by Pol-
icy 31 of the County’s Comprehensive Plan, as well as MCC
11.15.7015(G).

¢ I find and conclude that APPLICANT’s proposal to utilize an existing
public right-of-way for the benefit of a purely commercial, large—scale,
single-source stable facility does not squarely fulfill Policy 39 of the
County’s Comprehensive Plan (or MCC 11.15.7015(G)), which other-
wise requires or presumes some degree of private development by
those persons wishing to more fully develop or utilize recreational
facilities.

Hearings Officer Decision ~ CS3-95
December 8, 1995 Page 2



ALTERNATE HEARINGS OFFICER DECISION:

However, in the event someone appeals this decision and the Board of Coun-
ty Commissioners or other appellate tribunal reverses my findings and conclusions
with respect to the above criteria, I have considered all applicable criteria and rendered
alternative findings and conclusions. Thus, alternatively, and only in the event the
Board or other appellate tribunal reverses my decision, I render the following alterna-
tive decision:

Approved, Applicant’s request to modify or eliminate the existing off-site
riding prohibition contained in CS 18-61a, with the following conditions of approval.

CONDITIONS OF APPROVAL:
(for alternate decision)

1. None of Applicant’s customers shall ride any horses on the public right—of—
way comprising the entirety of Jenne Lane. Similarly, none of Applicant’s
customers shall ride any horses on the public right-of-way comprising Circle
Avenue between the intersection with Jenne Lane and the low-lying swale or
“wetlands” area in the Circle Avenue right—of-way. All horses shall be walked
in these areas. Applicant shall (1) include this condition in all written board-
ing agreements, and (2) prominently post this condition at the entrance/ exit
to his stable facilities.

2. Untl such time as the County or other entity constructs an all-weather cross-
ing over the low-lying swale or “wetlands” area in the Circle Avenue right—
of-way, none of Applicant’s customers shall ride within the public right-of-
way comprising Circle Avenue between Jenne Lane and the Springwater Cor-
ridor (1) from October 15 to April 15 of each year, and (2) whenever there
exists any visibly wet or muddy conditions in the low-lying swale or “wet-
lands” area. Applicant shall (1) include this condition in all written boarding
agreements, and (2) prominently post this condition at the entrance/ exit to
his stable facilities.

Hearings Officer Decision CS 3-95
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None of Applicant’s customers shall trespass on adjacent private properties,
damage or destroy personal property situated on adjacent private properties,
or otherwise obstruct or interfere with neighbors’ use and enjoyment of ad-
jacent residential properties for any purpose or reason whatsoever. Appli-
cant shall (1) include this condition in all written boarding agreements, and
(2) prominently post this condition at the entrance/ exit to his stable facili-
ties. '

Applicant’s stable facilities shall not exceed 45 horses belonging to custom-
ers, and Applicant shall not accept more than 45 horses for boarding at the
stable facilities.

With the excepton of Condition “3,” all other terms and conditions in the
hearings officer’s May 4, 1981, decision in CS 18-61a shall remain in effect.

Applicant’s enduring fulfillment of the above conditions shall be a condition
subsequent to this approval. Any violations may be brought to the attention
of the Planning Director, who shall commence a contested case land use pro-
ceeding under appropriate Zoning Ordinance provisions to adjudicate alle-
gations of violations. Any proven violation(s) shall terminate this approval.

IL
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I. ANALYSIS OF THE PROPOSAL
A. BACKGROUND

~ The subject property comprises a 54—stable/ 45-horse commercial stable facility,
which the record portrays as the largest of several area stables. Stable usage began in 1961
as a 4-H facility. At that time, users accessed the stables via Jenne Road instead of Jenne
Lane, in order to reduce traffic conflicts with the single—family residences along Jenne
Lane. In 1964, the stable owners sought — and obtained — County approval of access via
Jenne Lane. Access via Jenne Lane has endured since then.

In 1981, the owners sought a modification of the original approval in order to al-
low commercial boarding as a Community Service use. (See CS 18-61a.) At the time, the
owners represented that all riding would occur on-site. During the hearings process,
neighbors voiced concerns about off-site riding. Thus, when the County approved the
change of use to allow commercial boarding, it imposed the following condition:

“3.  The applicant shall prominently post so it is apparent to
all riders a sign which states that all riding is to occur on
the subject property and that no riding shall occur off-
premises][, | neitber on other private property nor on
public streets. The applicant shall enforce this notice.”
(May 4, 1981, decision in CS 18-61a [emphasis added].)

Hearings Officer Decision A Iv CS 3-95
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The staff report characterizes the condition as reflective of an agreement among
the various parties in the 1981 proceedings, whose purpose served to mitigate anticipated
impacts to the residential environment by a change to commercial stable operations. The
off-site riding prohibition in other words, comprised a quid pro quo for approval to oper-
ate a large, commercial stable facility.

No one appealed the imposition of that condition, and it has been a final, endur-
ing condition of usage since 1981. ]

The current owner (George Hammersmith) and stable operator (Mark Hammer-
smith — whom I will collectively describe in this decision as the “APPLICANT” — maintain
that APPLICANT purchased the property some time after the imposition of that condition
in 1981, and that the former owners did not reveal or disclose the existence of the quoted
condition. I infer from the record that APPLICANT's stable operations began about the
same time as the transfer of ownership in 1981.

Thus, from 1981 until 1994 APPLICANT allowed his customers to ride their hors-
es off-site; horses and riders moved freely on Jenne Lane, unimpeded by the above condi-
tion. APPLICANT does not dispute the fact that, at least until recent months, stable cus-
tomers have routinely ridden off-site in violation of the above condition.

In approximately 1992, a regional recreational trail known as the “Springwater
Corridor” came into existence as part of the County’s rails—to-trails program. The Spring-
water Corridor, which serves equestrian and other uses, lies just to the west and north of
the subject property. The Springwater Corridor, however, lies on the other side of John-
son Creek. Thus, access to the Corridor became a focal point.

Some time in 1994 APPLICANT apparently discovered the existence of a public
right-of-way comprising the unimproved portion of Circle Avenue that intersects Jenne
Lane between lots 22 and 24. Apparently, the adjacent owners of lots 22 and 24 had been
unaware of the existence of the Circle Avenue right-of-way, and had built fences upon

1 In these proceedings, APPLICANT challenges that condition as (1) in excess of County’

authority and (2) “ambiguous” because APPLICANT cannot determine its scope. I reject both
challenges, for three reasons. First, the time to challenge the imposition of the condition comes
too late. Second, APPLICANT cited no authority for the proposition that the off-site riding prohi-
bition exceeded County authority to regulate the usage of the stable facilities, and I will not pre-
sume the absence of authority. Third, I conclude that context makes it reasonably apparent, from
any objective perspective, that the condition precludes off-site riding on Jenne Lane or adjacent
private property, as opposed to the world (as APPLICANT interprets it).

Hearings Officer Decision CS 3-95
December 8, 1995 Page 6




that right-of-way. APPLICANT thereafter sought to relocate those fences in order to open
the right—of-way, which would in turn provide APPLICANT and his customers with access
to the Springwater Corridor.

The owners of lot 24 then discovered the existence of the condition that I have
quoted above, which forbade any off-site horse riding by customers of APPLICANT's sta-
bles. Because APPLICANT had never observed that condition, and in fact persisted in al-
lowing stable customers to ride off-site, the County thereafter successfully pursued a claim
of zoning violation against APPLICANT based upon the condition from the 1981 approval
in CS 18-61a.

B. PROPOSAL SUMMARY

APPLICANT proposes to either eliminate the above condition that currently pre-
cludes off-site riding, or modify the condition so that riding would be permitted off—site
only on Jenne Lane “south of the northerly line of Circle Avenue so as to permit access to
the Springwater Trail by use of Circle Avenue.”

The record reflects a number of residences along Jenne Lane that would or
might be impacted by any off-site riding on Jenne Lane. APPLICANT's proposal to restrict
off-site riding to that portion of Jenne Lane between the stables and Circle Avenue would
still impact one or more residences.

C. SITE AND VICINITY DESCRIPTIONS

APPLICANT’s property lies in the southeast portion of unincorporated Multno-
mah County, just outside the urban growth boundary. The site comprises several stables,
a barn, and two residences located on 23.5 acres that have historically (at least since 1961)
been dedicated to stable uses.

The surrounding area comprises rural, large-lot, unincorporated properties pre-
dominately residential in character. Rural land use patterns persist to the south and east.
Johnson Creek lies immediately west of the property, forming a natural barrier that other-
wise prevents ready access to the Springwater Corridor.

Hearings Officer Decision ‘ : CS 3-95
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Stable customers access APPLICANT's stables via Jenne Lane, a narrow, unim-
proved public right-of-way that serves a handful of single—family residences and dead—-
ends at APPLICANT’s property. Only three residences exist south of Jenne Lane’s intersec-
tion with Circle Avenue, two of which belong to APPLICANT; the third belongs to Mr. and
Mrs. Lozier. At least one other adjoining residence apparently exists to the north and west
of APPLICANT'’s stables, accessed via Circle Avenue from the west (vzz the developed por-
tion of Circle Avenue).

There exist four other stable facilities within a mile or so of the subject property,
with capacities ranging from 50 to 12 stalls. All exist within residential zones, two within
the City of Portland and two within unincorporated Multnomah County. None apparently
have any ingress or egress restrictions, nor do they apparently have any off-site riding pro-
hibitions. However, the record contains a dearth of comparative information about other
matters (such as access to the Springwater Corridor and use of particular public rights—of-
way) that might otherwise allow me to draw any comparisons between and among these
other stables and that of APPLICANT. For instance, although other riders appear to access
Powell Butte, the record does not describe whether those riders transport their horses to
Powell Butte directly or ride there via public rights—of-way. The record also fails to reveal
whether riders from other stables ride on public rights—of-way, and, if they do, whether
they do so within a residential environment.

D. COMPREHENSIVE PLAN AND ZONING ORDINANCE CONSIDERATIONS

The subject property bears a cofnprehensive plan designation of “Rural Residen-
tial” and zoning designation of “Rural Residential,” “Flood Fringe,” and “Floodway,” with a
“Community Service” overlay.

Hearings Officer Decision CS 3-95
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II. APPLICABLE CRITERIA 4}
The following criteria apply to the proposed request:

A. RURAL RESIDENTIAL — CONDITIONAL USES
[MCC 11.15.2212]

MCC 11.15.2212 provides, in pertinent part:

“The following uses may be permitted when found by the Hear-
ings Officer to satisfy the applicable Ordinance standards:

“(A) Community Service Uses under the provisions of MCC
[11.15].7005 through [11.15].7041.” (Emphasis added.)

B. COMMUNITY SERVICE — “USES”
[MCC 11.15.7020]

MCC 11.15.7020 (made applicable via MCC 11.15.2212, above) provides, in
pertinent part:

“(A) ..."“[T]he following Community Service Uses and those
of a similar nature may be permitted in any district when
approved at a public hearing by the approval authority.

Gk sk ok ok ok

2 As I explain in more detail in the section that identifies the approval criteria for Com-

munity Service uses (see page 10), APPLICANT already has an approval, existing Community Ser-
vice “use.” Thus, he need not again demonstrate an entitlement to that “use.” However, he ne-
vertheless must fulfill the applicable criteria with respect to any modification of that use. I have,
therefore, set forth all of the applicable criteria, notwithstanding the fact that the criteria discuss
the “use” itself.

Hearings Officer Decision CS 3-95
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“(19) Riding academy or the boarding of borses for
profit” (Emphasis added.)

C. COMMUNITY SERVICE — APPROVAL CRITERIA
[MCC 11.15.7015]

Although APPLICANT already has an existing, approved “Community Service”
use, MCC 11.15.7010(D) provides that

“...[alny...modification of limitations or conditions shall
be subject to approval authority approval after a public hear-
ing.” (Emphasis added.)

Unfortunately, nothing in the Community Service provisions prescribes any par-
ticular criteria that control modifications to existing uses, as opposed to the establishment
of the use in the first place. I therefore interpret the general “approval” criteria in MCC
11.15.7015 to apply to the requested modification — tempered by the fact that APPLICANT
need only address the relationship of the proposed off-site riding to the approval criteria.

MCC 11.15.7015 provides, in pertinent part:

“In approving a Community Service use, the approval authority
shall find that the proposal meets the following approval crite-
ria . .

“(A) Is consistent with the character of the area;

“(B) Will not adversely affect natural resources;

“(C) Will not conflict with farm or forest uses in the aréa;

“(D) Will not require public services other than those existing
or programmed for the area;

Hearings Officer Decision CS 3-95
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“(E) = Will be located outside a big game winter habitat area as
defined by the Oregon Department of Fish and Wildlife
or that agency has certified that the impacts will be ac-
ceptable;

“(F) Will not create hazardous conditions; and

“(G) Will satisfy the applicable policies of the Comprehensive
Plan.”

D. COMPREHENSIVE PLAN PROVISIONS

Staff has identified the following Comprehensive Plan provisions as applicable.
As I discuss infra, I do not believe that all of the cited Plan provisions apply in this in-
stance.

1. PoLICY 2: “OFF-SITE EFFECTS”
Policy 2 (“Off-Site Effects”) provides:

“The County’s policy is to apply conditions to its approval of
land use actions where it is necessary to:

“A.  Protect the public from the potentially deleterious effects
of the proposed use; or

“B.  Fulfill the need for public service demands éreatcd by
the proposed use.” “

Hearings Officer Decision . CS 3-95
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2. PoLicy 13: “AIR, WATER AND NOISE QUALITY”
Policy 13 (“Air, Water and Noise Quality”) provides, in pertinent part:
“. .. [I]t is Multnomah County’s policy to:

“A.  Cooperate with private citizens, businesses, utilities and
public agencies . . . to reduce noise pollution in Multno-
mah County.

“k kR ¥k ¥ X

“C. ...[P]revent or reduce excessive sound levels while
balancing social and economic needs in Muitnomah
County.

“D. Discourage the development of noise—sensitive uses in
“areas of high noise impact.”

“Furthermore, it is the County’s policy to require, prior to ap-
proval of a . . . quasi—judicial action, a statement from the ap-
propriate agency that all standards can be met with respect to
...noise levels. ...”

3. PoLIcY 14: “DEVELOPMENTAL LIMITATIONS”
Policy 14 (“Developmental Limitations™) provides, in pertinent part:

“The County’s policy is to direct development and land form
alterations away from areas with development limitations ex-
cept upon a showing that design and construction techniques -
can mitigate any adverse effects to surrounding persons or
properties. Development limitations areas are those which
have any of the following characteristics:

Hearings Officer Decision v CS 3-95
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“B.  Severe soil erosion potential;
“C. Land within the 100 year flood plain;

D. A high seasonal water table within 0-24 inches of the
surface for 3 or more weeks of the year;

Rt O B N 2

“F. Land subject to slumping, earth slides or movement.”

4. PoLICY 16: “NATURAL RESOURCES”
Policy 16 (“Natural Resources”) provides, in pertinent part:

“The County’s policy is to protect natural resources [and]
conserve open space[.] ... These resources are addressed
within sub-policies 16-A through 16-L.”

Sub-policy 16-G (“Water Resources and Wetlands”) provides, in pertinent part:

“It is the County’s policy to protect and, where appropriate, de-
signate as areas of significant environmental concern, those wa-
ter areas, streams, wetlands, watersheds, and groundwater re-
sources having special public value in terms of the following:

ok kR ok

“D. Public safety (. . . flood water storage areas, vegetation
necessary to stabilize river banks and slopes)[.]”

Sub-policy 16-K (“Recreation Trails”) pbovides, in pertinent part:

“It is the County’s policy to recognize the following trails as
potential state recreation trails:
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“Columbia Gorge Trail

“Sandy River Trail

“Portland to the Coast Trail

“Northwest Oregon Loop Bicycle Route”

5. PoLICY 20: “ARRANGEMENT OF LAND USES”
Policy 20 (“Arrangement of Land Uses”) provides:
“The County’s policy is to support higher densities and mixed
land uses within the framework of scale, location and design
standards which:
“A.  Assure a complementary biend of uses;
“B.  Reinforce community identity;

“C.  Create a sense of pride and belonging; and

“D.  Maintain or create neighborhood long term stability.”

6. PoLICcY 31: “COMMUNITY FACILITIES AND USES”
Policy 31 (“Community Facilities and Uses”) provides, in pertinent part:
“The County’s policy is to:

“A.  Support the siting and development of a full range of
community facilities and services by supporting the lo-
cation and scaling of community facilities and uses meet-
ing the needs of the community and reinforcing com-
munity identity.
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“B. Encourage community facilities siting and expansion at
locations reinforcing orderly and timely development
and efficient provision of all public services and facilities.

“C.  Encourage land use development which support{s] the
efficient use of existing and planned community facili-
tes. ‘

Sk ck ok ook NP

7. PoLICY 38: “FACILITIES” -
Policy 38 (“Facilities”) provides:

“The County’s policy is to require a finding prior to approval of
a legislative or quasi—judicial action that:

“SCHOOL

“A.  The appropriate school district has had an opportunity
to review and comment on the proposal.

“FIRE PROTECTION

“B. There is adequate water pressure and flow for fire fight-
ing purposes; and

“C.  The appropriate fire district has had an opportunity to
review and comment[] on the proposal.

“POLICE PROTECTION

“D. The proposal can receive adequate local police protec-
tion in accordance with the standards of the jurisdiction
providing police protection.”
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8. POLICY 39: “PARKS AND RECREATION PLANNING”
Policy 39 (“Parks and Recreation Planning”) provides, in pertinent part:

“The County’s policy is to operate its established parks and re-
creation program to the degree fiscal resources permit, and to:

“A.  Work with residents [and] community groups . . . to
identify recreation needs|.]

e ok ROk OR

“C.  Encourage the development of recreation opportunities
by . .. private entities [.]”

9; PoLICY 40: “DEVELOPMENT REQUIREMENTS”
Policy 40 (“Development Requirements”) provides:

“The County’s policy is to encourage a connected park and re-
creation system and to provide for small private recreation
areas by requiring a finding prior to approval of legisiative or
quasi—judicial action that:

“A.  Pedestrian and bicycle path connections to parks, recrea-
tion areas and community facilities will be dedicated
where appropriate and where designated in the bicycle
corridor capital improvements program and map.

“B.  Landscaped areas with benches will be provided in com-
mercial, industrial and multiple family developments,
where appropriate. '

“C.  Areas for bicycle parking facilities will be required in de-
velopment proposals, where appropriate.”
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I11. FINDINGS

MCC 11.15.2212(A) allows “community service” uses within the Rural Residen-
tial zone. In turn, MCC 11.15.7020(A)(19) defines “the boarding of horses for profit” as a
community service “use.” Finally, MCC 11.15.7015 prescribe criteria to be applied in “ap-
proving” a community service use.

However, APPLICANT already bhas an approved community service “use.” The
lone question for decision, therefore, becomes whether APPLICANT's request for modifica-
tion or elimination of the off-site riding prohibition will cause the otherwise-approved
“use” to run afoul of the approval criteria. If so, then I can either deny any change to the
off-site riding prohibition, or I can attach mitigating conditions that derive solely from, and
directly affect, any implementation of off-site riding approval. But I cannot purport to al-
ter or restrict the underlying stable use in ways unassociated with, or unrelated to, the de-
bate over the off-site riding prohibition.

Thusv, my findings will only address the extent to which APPLICANT's requested
modification or elimination of the off-site riding prohibition will fulfill the criteria in MCC
11.15.7015, as well as the pertinent policies in the Comprehensive Plan.

A. COMMUNITY SERVICE USE APPROVAL CRITERIA
1. “Is consistent with the character of the area”

A pivotal determination under this criterion comprises working definitions of
both the “area” and that area’s “character.” Another determinative issue comprises the
question whether I can consider any heretofore-illegal off-site riding on a public right-of-
way, viz, Jenne Lane, by APPLICANT’s customers as being “consistent” with the character of
the area.

In this case, I find the subject “area” to comprise not just the Jenne Road/Jenne
Lane vicinity, but the area within which all of the other horse stable facilities lie. I do so
because it readily appears from the evidence that there exists a significant degree of horse
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riding within the surrounding area, by both area residents (who maintain their own hors-
es) and by stable customers.

I also find the “character” of the area to be predominately residential but certain-
ly not what I would describe as “urban.” I find that the “character” of the area includes the
presence of horses and stables as an adjunct, albeit not necessarily major, part of resident-
ial life within the unincorporated area within which APPLICANT’s property lies.

However, notwithstanding the apparent proliferation of horse-riding in the
“area” that I have defined, I have determined the ultimate question to be whether off-site
riding by large numbers of customers from the area’s largest stable facility on public
rights-of-way would be “consistent” with the surrounding area, 7ot simply whether the
riding of horses or the presence of other stables in general would be “consistent.” Obvi-
ously, other stables exist in the surrounding area, and areas such as the Springwater Cor-
ridor and Powell Butte incur substantial usage by riders (whether from the other stables or
otherwise), but that usage does not correlate with the question whether off-site riding on
Jenne Lane by a large, commercial stable facility would be “consistent” with the area.

The question would appear at first glance to be simplified by the fact that AppLI-
CANT'’s customers rode off-site from 1981 until approximately 1994, albeit in violation of a
land use condition. However, because all of the off-site riding from 1981 forward oc-
curred in violation of a valid, enduring land use condition, I will not allow APPLICANT to
rely upon any favorable inferences to be drawn from any evidence derived from that off-
site riding. I will not, therefore, consider any prior off-site riding by APPLICANT's custo-
mers as supportive of any finding that such off-site riding might be “consistent” with the
character of the area. Any contrary resuit would allow APPLICANT the benefit of evidence
derived solely from the use of the subject property in violation of the 1981 off-site riding
prohibition.

APPLICANT alone bears the evidentiary burden of demonstrating that a 54—stable
commercial facility that currently houses 45 horses would comprise a use that would be
“consistent with the character of the area” if I were to allow off-site riding. Unfortunately,
the record contains barely any evidence of any legal off-site riding in the “area” except by
neighbors in the Jenne Lane area. Although other stables exist in the “area” that I have de-
fined for purposes of this criteria, I find no credible evidence of any substantial degree of
off-site riding on Jenne Lane by riders from these other stables such that I can find the
probable degree of off-site riding by APPLICANT’s customers to be “consistent” with the
character of the surrounding area.
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Indeed, I find that the record contains no evidence of any usage of Jenne Lane
from 1981 to date by any one otber than APPLICANT's customers. The fact that some of
the neighbors apparently use the Circle Avenue right—of-way to access the Springwater
Corridor has no bearing here; the record suggests that these users access Circle Avenue
directly from their own property, and do not use Jenne Lane.

Moreover, even if adjacent neighbors did use Jenne Lane, the question stll re-
mains one of degree; usage that would be “consistent” with the character of the surround-
ing area would 7ot comprise commercial usage by up to 45 horses originating from a sin-
gle 54-stable facility. I cannot forget or disregard the fact that the 1981 off-site riding pro-
hibition comprised an integral component of the approval for the operation of such a large
commercial stable facility in the first place.

Because I find insufficient evidence to allow me to conclude that substantial off-
site riding on Jenne Lane and Circle Avenue by the customers of a commercial, single-
source, 54-stable/ 45-horse facility would be “consistent with the character of the area,” I
accordingly find that APPLICANT has failed to demonstrate that this criteria would be ful-
filled if I were to modify or eliminate the off-site riding prohibition.

Although I have found that APPLICANT has failed to carry his eviden-
‘tiary burden with respect to the above criterion, and that I must reject
his approval request on that basis, I will nevertheless proceed to ex-
amine, and make findings on, the other applicable criteria. I do so in
order to fully decide all issues before me in the event of any appeal.
b ]
wsodPdtee

2. “Will not adversely affect natural resources”

A number of persons voiced concerns about possible damage to a low-lying area
on the Circle Avenue right-of-way that lies between the intersection with Jenne Lane and
the Springwater Corridor access. It comprises an overflow creek channel that can also be
described as a “backwater swale,” or “oxbow,” of Johnson Creek.

Apparently, the federal government has identified some undefined and unde-
scribed portion of the area as “wetlands,” and I find nothing in the record to suggest any-
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thing to the contrary. The state apparently takes no position, while the County urges that
the Circle Avenue right-of-way remain open as long as there exist adequate travel restrict-
ions to prevent damage to the right-of-way or injury to persons using it.

Everyone seems to agree that the area has an historical propensity to become
wet and muddy at times during the fall, winter, and spring months, but opinions diverge
with respect to whether those conditions endure continuously even, for instance, during
winter months. ' '

I find that the low-lying area on the Circle Avenue right-of-way that lies be-
tween the intersection with Jenne Lane and the Springwater Corridor access constitutes a
“wetland” that deserves protection from damage, alteration, or destruction. Conditions or
limitations on traversing that area during wet conditions would, if followed, conceivably
alleviate possible adverse effects to the low-lying area caused by riding horses through the
area.

However, the tougher question becomes whether I can compeil APPLICANT to
enforce conditions or restrictions with respect to property that he does not own, and with
respect to which he does not necessarily use (as opposed to the stable customers). First of
all, it appears from the record that the wetlands area lies directly within the Circle Avenue
right-of-way, viz, a public area. Second, the potential for damage originates with APPLI-
CANT'’s customers, not with APPLICANT. Finally, any conditions specifically confined to
APPLICANT (and APPLICANT'’s customers) would not prevent damage by other riders or
users using the Circle Avenue access to the Springwater Corridor and traversing the low—

- lying swale in the process.

Thus, I fail to discern the requisite nexus between (1) the probability of third—
party damage to a “wetlands” area that lies within a public right-of-way and (2) APPLI-
CANT'’s responsibility for ameliorating that probability. It seems to me that the better so-
lution would be for the County to simply post the area with necessary notices, or perhaps
restrict it altogether during months that the County deems advisable.

I therefore find that any modification or elimination of the off-site riding prohi-
bition would not necessarily “adversely affect natural resources” in a manner that I can, on
this record, directly and singularly connect with APPLICANT.

APPLICANT, however, does not object to the imposition of conditions designed
to mitigate adverse effects upon the low-lying area on the Circle Avenue right—of-way.
Thus, I find that APPLICANT has waived the absence of any impediment to imposition of
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protective conditions. I therefore will impose the following condition to accompany an
alternative approval:

Until such time as the County or other entity constructs an
all-weather crossing over the low-lying swale or “wet-
lands” area in the Circle Avenue right-of-way, none of
Applicant's customers shall ride within the public right-
of-way comprising Circle Avenue between Jenne Lane and
the Springwater Corridor (1) from October 15 to April 15
of each year, and (2) whenever there exists any visibly wet
or muddy conditions in the low-lying swale or “wetlands”
area. Applicant shall (1) include this condition in all writ-
ten boarding agreements, and (2) prominently post this con-
dition at the entrance/ exit to his stable facilities.

3. “Will not conflict with farm or forest uses in the area”

No farm or forest uses exist in the surrounding area. I find, therefore, that any
modification or elimination of the off-site riding prohibition would not conflict with any
such uses. ‘

4. “Will not require public services other than those
existing or programmed for the area”

With the exception of the Portland Fire Bureau’s concerns about the suitability
of Jenne Lane for fire vehicle access, nothing in the record suggests the need or any addi-
tional public services. '

Via a letter of November 7, 1995, the Portland Fire Bureau suggests upgrading
Jenne Lane in some fashion in order to accommodate firefighting equipment. The Coun-
ty’s Transportation Division also suggests in a November 6, 1995, memorandum that Jenne
Lane needs to be widened and upgraded.
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However, nothing in the record suggests that APPLICANT'’s request for modifica-
tion or elimination of the off-site riding prohibition will exacerbate the substandard nature
of existing road conditions. If the record contained any hint that a modification or elimi-
nation of the off-site riding prohibition would necessarily result in increased usage by Ap-
PLICANT's customers, then I could readily discern some logical, rational connection be-
tween the Fire Bureau's request for a road upgrade and APPLICANT’s request for approval.

But I find nothing in the record to support the conclusion that the removal of
the off-site riding prohibition bears any direct relationship to the condition of the road.
Although the record suggests that the traffic generated by APPLICANT's stable customers
over the years has degraded Jenne Lane significantly more than if Jenne Lane had been
used solely by residents of Jenne Lane, the stables have nevertheless existed as an ap-
proved use since 1961. Indeed, in the 1981 decision in CS 18-61a, the hearings officer
declined to require any improvement to Jenne Lane as the result of the stable use; rather,
the hearings officer required the then-owner to record a deed restriction providing that,
“in the event that improvement to S.E. Jenne Lane is authorized” in the future, the owner
would be required to participate in that improvement on a proportionate basis.

If APPLICANT had not requested the modification or elimination of the off-site
riding prohibition, it seems to me that the County would lack any basis for compelling a
long-time user to upgrade Jenne Lane. Thus, I find an overly-tenuous connection be-
tween the Fire Bureau’s and Transportation Division’s requests. I can scarcely compei Ap-
PLICANT — or any other resident of Jenne Lane — to shoulder the burden of upgrading a
County road whose condition has endured for years in its present state, and whose condi-
tion will not necessarily worsen because of any modification or elimination of an off-site
riding prohibition.

I find, therefore, that a modification or elimination of the off-site riding prohi-
bition will not “require public services other than those existing or programmed for the
area.”
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5. “Will be located outside a big game winter habitat area”

There exists no big game winter habitat area in the vicinity of the subject pro-
perty.

6. “Will not create hazardous conditions”

The record identifies but one potentially “hazardous” condition if I modify or
eliminate the off-site riding prohibition: the presence of horses and riders on Jenne Road,
as opposed to Jenne Lane. Without access to the Springwater Corridor via Circle Avenue,
the record suggests that off-site riding — if permitted — might occur on Jenne Road in or-
der to access the Springwater Corridor. Everyone who commented on that eventuality
seems to agree that horses on Jenne Road yield a “hazardous” condition.

Thus, allowing off-site riding and confining that off-site riding to the Circle Ave-
nue access to the Springwater Corridor will eliminate, rather than create, a “hazardous”
condition. I find, therefore, that the imposition of geographical restrictions on any off-site
riding — if otherwise allowed — will “not create hazardous conditions.”

7. “Will satisfy the applicable policies of the Comprehensive Plan”

I discuss the Comprehensive Plan policies in the next section.

B. COMPREHENSIVE PLAN POLICIES

MCC 11.15.7015(G) further requires that any Community Service “use” — and
any modification thereof — satisfy applicable Comprehensive Plan policies.
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1. PoLicy 2: “OFF-SITE EFFECTS”

Independent of the approval criteria in MCC 11.15.7015(A) to (F) (discussed in
the previous section), Policy 2 allows the imposition of conditions in order to “protect the
public from the potentially deleterious effects of the proposed use[.]” -

The record reveals that neighbor complaints about stable-generated traffic and
noise have endured for roughly 30 years. The record also contains a rather substantal
population of persons opposed to any off-site usage by APPLICANT under any circum-
stances. However, many of the objectors make no differentiation between (1) objections
arising solely from traffic and other vehicular-related incidents attributable to APPLICANT’s
customers, (2) objections arising from non-riding trespasses or other interference with
neighbors’ properties, and (3) objections arising solely from off-site riding incidents at-
tributable to APPLICANT's customers. Only the latter would be pertinent at this point.

APPLICANT’s stables comprise a “24-hour” facility that allows users access at any
tme in order to care for the horses. As a result, stable traffic can occur — and has appar-
ently occurred — even during the late night and early morning hours within an otherwise
residential environment. APPLICANT not only concedes as much, but maintains that 24—
hour access must be maintained in order to allow the customers access to the horses when
and as needed. I find that to be true.

The record reveals — and APPLICANT did not really contest — that, at least in re-
cent months, stable customers have displayed what might best be described as a callous,
sometimes intentional, disregard for the residential environment, particularly with respect
to the Lozier residence. Evidence abounds of both vehicular-related and rider-related in-
cidents that no resident should have to tolerate, notwithstanding the fact that the stables
have been a long—standing commercial fixture in the area. To some extent, APPLICANT has
no direct control over the behavior and conduct of its customers. Policy 2 nevertheless au-
thorizes me to fashion whatever mitigating conditions I deem necessary to protect the resi-
dential environment from intrusive and disruptive interference from APPLICANT’s stable fa-
cilities. '
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However, I again confront the reality that many — although certainly not all —
of the neighbors’ complaints bear no relationship to off-site riding. Rather, many of the
complaints derive from vehicular traffic going to and from the stables or trespassory in-
vasions by APPLICANT's customers for purposes not specifically related to riding, all of
which comprise incidents that might occur (and continue to occur) whether or not the
stables offered only on-site riding facilities. To the extent that the incidents of which
neighbors complain bear no relationship to off-site riding, this particular proceeding
would not appear to be the appropriate format within which to try to alleviate traffic-re-
lated or trespassory incidents.

I also must take into account the dearth of evidence that any modification or
elimination of the off-site riding prohibition will result in any increase in traffic beyond
that level that has historically existed. If there existed any such evidence, I would then
have an evidentiary basis upon which to connect any modification or elimination of the
off-site riding prohibition with the need for mitigating conditions related to vehicular traf-
fic. However, the record reflects that APPLICANT’s customers fully utilize the existing sta-
ble facilities, and that no increase in customers would be anticipated if I were to permit
off-site riding.

I therefore find that, with respect to vebicular-related incidents and trespassory
problems attributable to traffic generated by, and the sometimes-inappropriate conduct
of, APPLICANT’s customers, there exists no perceptible evidentiary relationship between
those incidents and any modification or elimination of the off-site riding prohibition that
would allow me to impose ameliorating and mitigating conditions pursuant to Policy 2.

2 PIdes

However, the record does contain a number of neighbor complaints that derive
directly and solely from off-site riding by APPLICANT's customers. I see no need to detail
the underlying facts of the many complaints, but I can roughly characterize the complaints
as comprising incidents of harassment in which APPLICANT's customers have demonstrat-
ed poor judgment and an unacceptable disregard — sometimes intentional, sometimes
simply thoughtless — for the neighbors’ property rights and the residential environment
through which they traverse in order to access the Springwater Corridor via Circle Avenue.
The fact that it appears from the record that most of these incidents have occurred in the
past couple of years does not, in my opinion, minimize their negative attributes.
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I therefore find that, with respect to rider-related incidents directly attributable
to APPLICANT's customers, there exists an unavoidable evidentiary relationship between
such incidents and any modification or elimination of the off-site riding prohibition, such
that I can impose ameliorating and mitigating conditions in order to minimize or eliminate
off-site impacts. APPLICANT’s own historical violations of the off-site riding prohibition
has necessarily resulted in my finding; were it not for the fact that APPLICANT and APPLI-
CANT'’s customers consistently violated the off-site riding prohibition since 1981, I would
otherwise lack any evidentiary basis upon which to impose such conditions.

I find the following conditions to be necessary under Policy 2 (in the event of
any eventual approval) in order to eliminate or minimize off-site impacts attributable to
any proposed elimination or modification of the off-site riding prohibition:

None of Applicant's customers shall ride any horses on the
public right-of-way comprising the entirety of Jenne Lane.
Similarly, none of Applicant's customers shall ride any
horses on the public right-of-way comprising Circle Ave-
nue between the intersection with Jenne Lane and the
westerly side of the low-lying swale or “wetlands” area in

~ the Circle Avenue right-of-way. All horses shall be
walked in these areas. Applicant shall (1) include this con-
dition in all written boarding agreements, and (2) promi-
nently post this condition at the entrance/ exit to his stable
facilities.

None of Applicant's customers shall trespass on adjacent
private properties, damage or destroy personal property
situated on adjacent private properties, or otherwise ob-
struct or interfere with neighbors' use and enjoyment of ad-
jacent residential properties for any purpose or reason
whatsoever. Applicant shall (1) include this condition in
all written boarding agreements, and (Z) prominently post
this condition at the entrance/ exit to his stable facilities.

Applicant's stable facilities shall not exceed 45 horses be-
longing to customers, and Applicant shall not accept more
than 45 horses for boarding at the stable facilities.
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2. PoLICY 13: “AIR, WATER AND NOISE QUALITY”

I find no evidence that APPLICANT's request would adversely impact air and wa-
ter quality.

Furthermore, because there exists no evidence that the modification or elimina-
tion of the off-site riding prohibition would generate increased levels of traffic and would
generate noise levels in excess of those levels that already exist, I am unable to find that
APPLICANT’s request would exacerbate existing incidents of traffic-related noise. No one
testified that off-site riding itself generates, or can be expected to generate, any adverse
noise impacts.

_ Because the existing level of use — and the level of traffic that the use histori-
cally generates — comprises a legal use that the County approved in 1981, I cannot un-
dertake, within the confines of this modification proceeding, to alter the existing level of
use if APPLICANT’s request for off-site riding would not otherwise increase traffic and
noise impacts but would, instead, merely perpetuate existing conditions.

3. PoLICY 14: “DEVELOPMENTAL LIMITATIONS”

Because APPLICANT'’s request for modification or elimination of the off-site rid-
ing prohibition will not result in any additional “development” of the subject property, I
find no evidence that the considerations in Policy 14 apply.

4. POLICY 16: “NATURAL RESOURCES”

I find that the only pertinent portions of Policy 16 comprise portions of sub~pol-
icies 16-G and 16-K.

Sub-policy 16~G addresses protection of, inter alia, wetlands. Thus, to the ex-
tent that I have already addressed the wetlands issue in the context of the “Community
Service” approval criteria, supra, I will incorporate those findings here. I find that, given
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APPLICANT'’s acquiescence in conditions that require APPLICANT to post signs and to oth-
erwise restrict access in the low-lying area of Circle Avenue during wet times, APPLICANT
will, to the extent within his control, help alleviate damage to that wetlands area.

Sub-policy 16K recognizes four designated trails. However, the record lacks
sufficient detail to allow me to conclude that the Springwater Corridor comprises a part of
any of the designated trails. Even if it did, however, I find that nothing about sub—pohcy
16-K preempts or supplants other approval criteria.

S. PoLICY 20: “ARRANGEMENT OF LAND USES”

1 find that, based upon the absence of evidence that the modification or elimina-
tion of the off-site riding prohibition will result in a use that remains “consistent with the
character of the area” (see the “Community Service” approval criteria, supra), APPLICANT’s
request will not “assure a complementary blend of uses” as Policy 20 otherwise requires.
To the contrary, the record suggests that the allowance of off-site riding will only exacer-
bate a conflict between APPLICANT’s commercial stable facilities and surrounding resident-
ial uses. The historical behavior of some of APPLICANT’s own customers bears this out.

I also find that the evidence points to the conclusion that the allowance of large-

scale, single-source off-site riding from commercial stables within this particular rural resi-
" dential environment will not “maintain or create neighborhood long term stability,” but
will, in fact, achieve precisely the opposite.

I find, therefore, that APPLICANT has not fulfilled his evidentiary burden with re-
spect to Policy 20.

Although I have found that APPLICANT has failed to carry his eviden-
tiary burden with respect to the above criterion, and that I must reject
his approval request on that basis, I will nevertheless proceed to ex-
amine, and make findings on, the other applicable criteria. I do so in
order to fully decide all issues before me in the event of any appeal.
L. ]
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6. | PoLicy 31: “COMMUNITY FACILITIES AND USES”

The question seems to be whether the modification or elimination of the off-site
riding condition will necessarily result in a significant community resource for purposes of
Policy 31, such that I can find that the allowance of off-site riding will fulfill community
needs. '

Notwithstanding the fact that the Springwater Corridor and Powell Butte Park
may comprise significant community resources, and notwithstanding the fact that within
the surrounding area the casual riding of horses by the residential populace seems to re-
present a type of community use, I nevertheless find that the type of large—scale, single—
source off-site riding that could be generated by APPLICANT's commercial facilities does
not override or outweigh the needs and concerns of the surrounding neighbors, and does
not fulfill “community” needs. The need for access to recreational resources does not sup-
plant the priority to be accorded the existing residential environment.

I find, therefore, that APPLICANT has not fulfilled his evidentiary burden with re-
spect to Policy 31.

Although I have found that APPLICANT has failed to carry his eviden-
tiary burden with respect to the above criterion, and that I must reject
his approval request on that basis, I will nevertheless proceed to ex-
amine, and make findings on, the other applicable criteria. 1 do so in
order to fully decide all issues before me in the event of any appeal.
P ... ]
Dbt

7. PoLICY 38: “FACILITIES”

The Centennial School District, Multnomah County Sheriff, and Portland Fire
Bureau have each commented on APPLICANT’s proposed elimination of the off-site riding
prohibition, and each concludes that no changes in required or existing service will result.
The Fire Bureau concludes that there exists adequate water pressure and flow for fire fight-
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ing purposes. The Sheriff concludes that APPLICANT's facilities can receive adequate po-
lice protection.

I find, therefore, that APPLICANT otherwise fulfills the approval criteria in Policy
38.

8. PoLICY 39: “PARKS AND RECREATION PLANNING”

To the extent that Policy 39 applies at all, I find that the County’s policy to, inter
alia, “work with residents [and] community groups . . . to identify recreation needs” and
to “[e]ncourage the development of recreation opportunities by . . . private entities” has
no discernibie relationship to APPLICANT's request to use a public right-of-way. Nothing
currently prevents APPLICANT’s customers from reaching or utilizing either the Spring-
water Corridor or Powell Butte for recreational purposes. If Circle Avenue provided the
sole access to those recreational facilities, the question and analysis obviously would be
much different.

Fulfiliment of the County’s policy would be better achieved by a requirement
that APPLICANT construct a bridge or other direct access to the Springwater Corridor. In-
deed, that prospect more literaily fuifills the County’s policy of “[e]ncourag|ing] the devei-
opment of recreation opportunities by . . . private entities[.]” However, I do not read
Policy 39 as enabling me to require as much. I observe with some irony, though, that a
denial of APPLICANT’s request to ride off-site will presumably “encourage” APPLICANT
himself to fulfill Policy 39 by providing such direct access.

I find, therefore, that APPLICANT’s proposal to utilize an existing public right—
of-way for a purely commercial, large—scale, single—source use by APPLICANT’s customers
does not squarely fulfill Policy 39. I read Policy 39 to presume some degree of private
development by those persons wishing to more fuily develop or utilize recreational
facilities.

ke .
Although I have found that APPLICANT has failed to carry his eviden-
tiary burden with respect to the above criterion, and that I must reject
his approval request on that basis, I will nevertheless proceed to ex-
amine, and make findings on, the other applicable criteria. I do so in
order to fully decide all issues before me in the event of any appeal.
k.
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9. PoLICY 40: “DEVELOPMENT REQUIREMENTS”

approve it.

IV. CONCLUSIONS
I conclude that APPLICANT has failed to demonstrate a fulfillment of:
4 MCC 11.15.7015(A);

4% Policy 20 of the Comprehensive Plan, and thus MCC 11.15.7015(G) as
well;

4 Policy 31 of the Comprehensive Plan, and thus MCC 11.15.7015(G) as
well; and

4 Policy 39 of the Comprehensive Plan, and thus MCC 11.15.7015(G) as
well. ‘

Alternatively, and solely in the event that my findings and conclusions with re-
spect to above criteria might be reversed on appeal, I conclude that APPLICANT has other-
wise demonstrated a fulfillment of the other applicable approval criteria, as long as the ap-
- proval contains those conditions that I have set forth in the findings.

of December, 1995.

//_ 74 //.
\ii R 7 N ,
éﬁ\/RRY L. ADAMSON, Hearings Officer
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DEPARTMENT OF ENVIRONMENTAL SERVICES
Di1vISION OF PLANNING AND DEVELOPMENT
2115 S.E. MORRISON STREET
PORTLAND, OREGON 97214 (503) 248-3043

Memorandum

To:  Multnomah County Board of Commissioners
From: Barry Manning/Planning

Date: January 17, 1996

Re:  Appeal of CS 3-95/Mark’s Stables

I have prepared a summary of issues and decision points related to Case CS 3-95 (Mark's Stables
on Jenne Lane) which the Board will hear at a De Novo appeal hearing on January 23, 1996. If
you have any further questions about the Case or this memo, please call me at extension 2709.

The applicant requested removal or modification of a condition from an earlier land use decision
(Condition #3 of CS 18-61a) that prohibits stable patrons from riding off the 23.5 acre stable
site. The applicant wishes to have the condition removed so that stable patrons can access the
nearby Springwater Corridor and Powell Butte Park. The Hearings Officer (HO) denied the
request, hence the appeal by the applicant. Opposition to removing the restricting condition
comes from surrounding neighbors, particularly a few property owners on the dead-end Jenne
Lane. The HO decision differs from the staff recommendation to approve with conditions. In
addition to the denial, the Hearings Officer offered an "alternative decision” to approve the
request, with conditions, if an appellant body (e.g., the Board) reverses his findings with respect
to certain criteria.

Below, I have listed some of the issues in this case. On Attachment 1, I've included the points
where the HO found that the applicant failed to meet the burden of proof for approval. The HO's
findings are compared to staff findings. Attachment 2 is a matrix of the Conditions of Approval
recommended by the HO in his "alternative” decision and by staff in the Staff Report. This
matrix includes an indication of the type of finding the Board must make if it wishes to reverse
the HO decision (approve the request) and adopt a particular condition. Finally, Attachment 3 is
a decision analysis that shows the two possible actions the Board may take(affirm or reverse). It
also offers possible implications of some conditions the Board could impose.

ISSUES:

+  State law requires a final local land use decision within 120 days of a complete application.
The Board of County Commissioners appeal hearing is on day 119. A decision must be
made by the Board in order to avoid a possible writ of mandamus claim;

»  Original Community Service approval was granted on this site in 1961 for operation of a 4-
H stable. In 1981 the former owner requested approval to operate the stable commercially.
Approval was granted, and the Condition prohibiting off-site riding was imposed,;
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This is a commercial facility operating in a rural residential area on a dead-end street;

This case has a considerable history, including a zoning violation for riding horses off site in
violation of the earlier land use decision (CS 18-61a). Horses had been ridden off the
premises since 1981. A judge ruled in November 1995 that the stables had been violating
the Condition of Approval #3 (restricting off-site riding) from CS 18-61a;

Staff recommended approval with several conditions, including a condition that the stable
improve Jenne Lane to minimum fire marshall standards (gravel) and limit their daily hours
of operation. These conditions were placed, in part, to mitigate impacts of the stable on
neighboring residences. The applicant will likely appeal to LUBA if the road improvement
condition is included;

The Hearings Officer offered an "alternative decision" to approve with conditions if an
appellate board reversed his findings on certain issues. These conditions differ from the
staff recommendation and do not include road improvements or restricted hours;

Neighbors do not feel the stable has been a "good neighbor"” - i.e, it generates most of the
traffic on Jenne Lane, yet it is felt that the stable owners do not maintain road adequately.
The stable also generates traffic at all hours - day and night. Neighbors might compromise
on the off-site riding prohibition if the stable is required to make improvements to the road,
and/or somehow otherwise demonstrate that they will be "good neighbors";

The Circle Avenue right-of-way (unimproved) is the proposed access route to the
Springwater Corridor for stable patrons. This route is environmentally sensitive as it is
steep and crosses a oxbow swale of Johnson Creek. It is often wet during winter and
spring;

Staff recommended conditions limiting hours of operation and restricting riding times due
to neighbors' concerns about late-night traffic and gatherings.



vre

ATTACHMENT 1: Comparison of specific H.O. Decision/Staff Report findings on CS 3-95

Hearings Officer did not find
that the applicant carried the
burden of proof with respect
to the criteria below:

H.O. Decision analysis

Staff Report analysis

MCC .7015(A), Community
Service Criterion: "The proposal
is consistent with the character
of the area"

Substantial off-site riding by the customers of a
commercial, single source, 54 stable/45-horse
facility is not consistent with the character of
the area.

The area is predominately rural residential, but
other horse stables and horse-related
recreation opportunities exist in the vicinity.
Conditions can mitigate conflicts with adjacent
residences.

Policy 5: Arrangement of Land
Uses

Granting applicant's request will not “"assure a
complimentary blend of uses,” nor will it
"maintain or create long term neighborhood
stability.” Rather, it may do the opposite.

Horse stable use in proximity to Springwater
Corridor and Powell Butte is complimentary.
However, this use in a residential neighborhood
requires mitigating conditions to create
neighborhood stability.

Policy 31:
and Uses

Community Facilities

The off site riding that could be generated by
granting the request does not outweigh needs and
concerns of the surrounding neighbors, and does
not fulfill "community” needs.

Staff found that the siting of stables in
proximity to the Springwater Corridor is
appropriate and meets the intent of the policy.
(Impacts of off-site riding can be mitigated as
noted previously).

Policy 39: Parks and Recreation
Planning

Applicant's request to utilize an existing public
R-O-W for a. commercial use does not squarely
fulfill Policy 39, which presumes some degree of
private development by those wishing to utilize
recreational facilities.

Staff concurred with the applicant that granting
the request would enhance the use of existing
recreational facilities.

Other issues where Hearings
Officer did not substantially
agree with staff

H.O. Decision analysis

Staff Report analysis

MCC .7015(D), Community
Service Criterion: "Will not
require public services other
than those existing or
programmed for the area"

Found no connection between the applicant's
request and Fire Bureau's suggestion to upgrade
Jenne Lane - the record does not contain "any
hint" that approval would increase usage. Road
improvements not a Condition of Approval in the
Alternative Decision.

Transportation staff made assumption that
traffic might increase due to permit approval
(expanded use), and also considered lack of
improvements over life of facility to impose
condition requiring road improvements.
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ATTACHMENT 2: Comparison of H.O. Decision/Staff Report Conditions on CS 3-95

No. H.O. Condition Staff Necessary Board Finding
Equivalent?

1 |States that none of applicant's customers may ride horses Yes Board must reverse H.O. findings on all criteria
on Jenne Lane or Circle Ave., but all horses shall be walked noted in Attachment 1.
in these areas.

2 (None of applicants customers shall ride in Circle Ave. Yes Board must reverse H.O. findings on all criteria
right-of-way between October 15 and April 15 each year. noted in Attachment 1.

3 [None of applicant's customers shall trespass on adjacent [No Board must reverse H.O. findings on all criteria
private property, damage personal property or otherwise noted in Attachment 1.
interfere with neighbors' use and enjoyment of property.

4 |Applicat's stables shall not exceed 45 horse occupancy. No Board must reverse H.O. findings on all criteria

noted in Attachment 1.

5 |Except Condition #3 , all terms and conditions of CS 18- [No Board must reverse H.O. findings on all criteria
61a remain in effect. noted in Attachment 1.

6 |Applicant's enduring fulfillment of conditions shall be a Simitar to staff |Board must reverse H.O. findings on all criteria
condition subsequent to this approval. Any violation may be|Condition # 8 noted in Attachment 1.
brough to the attention of the Planing Director. Any proven
violation(s) shall terminate the approval.

No. Staff Condition H.O. Necessary Board Finding

Equivalent?

3 |Off-site riding prohibited between dusk and dawn. No Board must reverse H.O. findings on all criteria
noted in Attachment 1 and make a finding that
riding during evening hours would be
inconsistent with character of area and/or
create off-site impacts.

4 [Limit hours of operation (Staff originally suggested 6am |No Board must reverse H.O. findings on all criteria
to 8pm In winter and 6am to 10pm in summer - this could noted in Attachment 1 and make a finding that
be revised as necessary). approving request would result in more evening

impacts which would be inconsistent with
character of area and/or create off-site
impacts.

5 |Construct road improvements. No Board must reverse H.O. findings on all criteria
noted in Attachment 1 and make a finding that
approving request would result in more
vehicular traffic to warrant improvements.

6 |Applicant shall remove and dispose horse manure on Jenne |No Board must reverse H.O. findings on all criteria

Lane and Circle Avenue. noted in Attachment 1 and make a finding that
horse manue is an off site impact.

7 |CS approval expires In the event of land divisions or No Board must reverse H.O. findings on all criteria
residential development. noted in Attachment 1 and make a finding that

land divisiond or residential develoment on this
site is a change in use substantial enough to
warrant review of the CS permit.

g |Calls for applicant to request Hearings Officer review to |Similar to H.O. Staff recommends adopting Hearings Officer
determine compliance with conditions. Condition # 6 Condition #6 In lieu of this condition.
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ATTACHMENT 3: Decision Analysis

ACTION: Board Affirms H.O. Decision (denies request)

CONDITIONS

ACTION NEEDED

POSSIBLE RESULT

None

Board agrees with Hearings Officer's findings.

Applicant will likely
appeal to LUBA.

ACTION: Board Reverses H.O. Decision (approves request)

H.O. CONDITIONS

ACTION NEEDED

POSSIBLE RESULT

All horses must be walked (not ridden) on Jenne
Lane and Circle Avenue

Board must reverse H.O. findings on all criteria noted In
Attachment 1.

Unknown

None of applicant's customers shall ride in Board must reverse H.O. findings on all criteria noted in |Unknown
Circle Ave between Oct 15 and April 15 Attachment 1.
None of applicant’s customers shall trespass on |Board must reverse H.O. findings on all criteria noted in |Unknown

adjacent private property, damage personal
property or otherwise Interfere with neighbors'’
use and enjoyment of property.

Attachment 1.

Applicat's stables shall not exceed 45 horse
occupancy.

Board must reverse H.O. findings on all criteria noted in

Attachment 1.

Applicant may appeal to
LUBA

Except Condition #3 , all terms and conditions of [Board must reverse H.O. findings on all criteria noted in |Unknown

CS 18-61a remain In effect. Attachment 1. .

Applicant's enduring fulfillment of conditions Board must reverse H.O. findings on all criteria noted in |Unknown

shall be a condition subsequent to this approval. {Attachment 1.

Any violation may be brought to the attention of

the Planing Director. Proven violation(s) shall

terminate the approval.

STAFF CONDITIONS ACTION NEEDED POSSIBLE RESULT
Off-site riding prohibited between dusk and Board must reverse H.O. findings on all criteria noted in |{Unknown

dawn.

Attachment 1 and make a finding that riding during
evening hours would be inconsistent with character of
area and/or create off-site impacts.

Limit hours of operation (Staff originally
suggested 6am to 8pm in winter and 6am to
10pm in summer - this could be revised as
necessary).

Board must reverse H.O. findings on all criteria noted in
Attachment 1 and make a finding that approving request
would result in more evening impacts which would be
inconsistent with character of area and/or create off-
site impacts.

Possible appeal to
LUBA.

Construct road improvements as per Staff
Report.

Board must reverse H.O. findings on all criteria noted in
Attachment 1 and make a finding that approving request
would result in more vehicular traffic to warrant
Improvements.

Applicant will likely
appeal to LUBA.

Applicant shall remove and dispose horse manure
on Jenne Lane and Circle Avenue.

Board must reverse H.O. findings on all criteria noted in
Attachment 1 and make a finding that horse manue is an
off site impact.

Staff does not
recommend inclusion of
this condition.

CS approval expires In the event of land divisions
or residential development.

Board must reverse H.O. findings on all criteria noted in
Attachment 1 and make a finding that land divisiond or
residential develoment on this site is a change in use
substantial enough to warrant review of the CS permit.

Unknown

Calls for applicant to request Hearings Officer
review in one year to determine compliance with
conditions.

Staff recommends adopting Hearings Officer Condition #6
in lieu of this condition.

Staff recommends
adopting H. O. Condition
#6 in lieu of this
condition.
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MULTNOMAH COUNTY OREGON
DEPARTMENT OF ENVIRIONMENTAL SERVICES
DIVISION OF PLANNING AND DEVELOPMENT
In The Matter of the Application of

)
) CS 3-95
George E. Hammersmith )

MEMORANDUM IN SUPPORT OF APPLICANT’S APPEAL

This is an appeal from the order of Hearings Officer Barry
L. Adamson signed December 8, 1995 and submitted to the Board
Clerk December 13, 1995. ‘

Preliminary Matters

The genesis of this application was a law suit filed by |
Multnomah County against applicant in the Circuit Court in March
of 1995 in Case No. 9503-1791. Judgment was entered for the
county after a motion for summary judgment was allowed to the
county shortly after the judge signed the judgment on October 23,
1995. Applicant has filed a Notice of Appeal to the Oregon Court
of Appeals and that appeal is currently pending.

The ultimate issue in that case is substantially the same as
the first issue in this proceedings. Those issues ére (1) whether
Multnomah County had the authority to attach Condition 3 of the
May 26, 1981 Order to said order as a condition for the use of
the subject property and (2) -here only, whether, if valid, that
condition should be modified in view of changed' circumstances.
That condition reads as follows:

3. The applicant shall prominently post so it is apparent

to all riders a sign which states that all riding is to
occur on the subject property and that no riding shall

occur off-premises neither on other private property
nor on public streets. The applicant shall enforce

this policy.
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This first objection was raised in the hearing below. See
footnote on page 6. Attached hereto, marked exhibit ‘A’ find a
copy of pages 10 through 16 of George Hammersmith’s Response to
the county’s Motion For Summary Judgment which sets forth the
basis for our challenge. We now raise the same objection in this
proceedings, cite the same authorities and request that said
condition be determined to be invalid and remove it for the
reasons stated therein.

Should the county, acting by and through this Board of
Commissioners refuse to do so then as a fall back position,
without the intention of waiving our first objection, applicant
requests the relief suggested by the hearings officer as his
'Alternate Hearings Officer Decision’ which is contained on pages
3 and 4 of his decision with the following minor amendments to
his condition number 1 which we suggest should read as follows:

| (Bracketed language is deleted from his proposal and

underlined language would be added.)

[None of Applicant’s customers shall ride any horses] All

horses should be ridden at a walk on the public right-of-way

comprising the entirety of Jenne Lane. Similarly [none] all of
Applicant’s customers shall ride [any] their horses at a walk on
the public right-of-way comprising Circle Avenue between the
intersection with Jenne Lane and the low-lying swale or
nyestlands" area in the Circle Avenue right-of-way. [All horses
shall be walked in these areas.] Applicant shall (1) include
this condition in all written boarding agreements, and (2)

prominently post this condition at the entrance/exit to his
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stable facilities.

Applicant submits that it is easier to control a horse if
you are riding it than to control a horse when you are leading
it. Riding the horse at a walk would be safer for everyone.

REASONS FOR REVERSAL OF HEARINGS OFFICER’S DECISION

The hearings officer’s decision is wrong for the following

reasons. We refer to his points sequentially.

| Point One. Modification of the 1981 Order to allow the
horses from Mark’s Stable to be ridden at a walk to Circle Avenue
and across it to the Springwater Cérridor would be consistent
with of the character of the area for the following reasons.

The current zoning restrictions in the subject area are that
each residential tract must be, except under exceptional
circumstances, a five acre tract. This is an area large enough to
accomodate some agricultural use, such as the raising and keeping
of horses. Some of the residents of the area do keep horses.

At least since 1981 up to October of 1995 horses have been
ridden up and down Jenne Lane from Mark’s Stables to and past
Circle Avenue without causing any damage to the envirionment
generally or to the road between Mark’s Stables and Jenne Road.
Evidence offered by Mark Hammersmith, which has not been
significantly challenged, is that over the past 14 years horses
have been ridden off of the stable property on the average of not
more than 13 times a week. Based upon that history there is no
reason to believe that continued horse riding between the stables
and Circle Avenue will cause any damage to either the
envirionment or the road.

The fact that there was a condition prohibiting that riding
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during that period of time is irrelevant to the factual
determination. The testimony of the applicant and his son Mark
is that until' June 13, 1994 they were ignorant of such
restriction. In fact that condition did not become effective

until May 26, 1981, a week after George Hammersmith purchased the

subject property so there is no reason to believe that he knew of

it at the time of his purchase.

While there is a provision in the planning and zoning code
for a fine for violating a zoning order there is nothing in
either the zoning code, county ordinances generally or in state
law that says that facts evidencing conduct prohibited by the
order are, under any circumstance, inadmissible in any forum. We
are not dealing here with either intentional misconduct, an
unlawful contract or anything of a similiar nature that would
cause a court to reject such evidence. Also the evidence is not
offered for the purpose of justifying the conduct as in a case
where cars consistently violated the designated speed at a
particular intersection but rather to establish a collateral
fact, i.e. that such use caused no damage to the road and did not
constitute any interference with the neighborhood envirionment.
There is no reason why this body should not consider such
evidence.

Point Two. In his second specification for denying
applicant’s requested relief from the restrictions of the
condition, the hearings officer exaggerates the consequences of
permitting the clientele of Mark’s Stable to ride the short

distance between the stable and Circle Avenue. He describes it as
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’large-scale, single-source off-site riding from commercial
stables’. That makes it sound very awesome.

This conclusion ignores the fact that the most significant
effect of having a stable which provides 24 hour self service
care for 45 horses, probably involves 30 round trips daily of
trucks or automobiles to and from the stable. This activity was
approved of almost 15 years ago and is not at issue here. That
would not be affected by this requested modification unless the
request for removal or modification of the condition is denied.
In that case the stable might be closed because that denial might
make it’s further operation unprofitable.

Thirteen horses ridden off and back on to the premises an
average of once a week is hardly a stampede! That is an average
of less than two round trips per day and then only during the
spring and summer months. As Staff observes in their Report for
the November 15, 1995 hearing, page 12,

'In view of the fact that only one residence, that of Mark

Lozier and his wife, would be passed by the horses, combined

with the fact that Jenne Lane dead ends at the Hammersmith

property, _the impact would be extremely small. There would
be minimal hazard because all traffic would be travelling
slowly because of the rough road. Almost all of that traffic
would be from people travelling to and from Mark’s Stables.

One would expect those travellers to be very aware of the

nature of horses and that they would be suitably careful in

their driving.’

Considering the minimal nature of the impact there is no
reason to believe that there would not be a ’‘complementary blend
of uses’ nor any reason to believe that such use would affect in
any way the ’neighborhood[’s] long term stability.’

Point Three. As demonstrated by the photographs submitted by

applicant, attached here and marked as Exhibit ’‘B", there are
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only three neighbors and two residences that would in any way be
affected by the removal of the condition as requested, were the
'Alternate Hearings Officer Decision’ accepted. These are
Loziers, whose house is located on the SW corner of Jenne Lane
and Circle Avenue, Mrs. Brunkow whose house is located on east
"circle Avenue west of the old Johnson Creek bed and the Bradleys,
whose house is located north of Circle Avenue but whose property
is adjacent to Circle Avenue. The effect of this proposed change
upon these neighbors would be very slight.
Contrasted with that would be the effect upon the value of
the premises owned by the applicant and the owners of the 45
horses that could continue to be stabled upon applicant’s
premises.
wWere this condition not removed or modified the
profitability of the stabling operation would be greatly reduced
with the possibility that it might have to be closed. Easy access
to the Springwater Corridor and Powell Butte Park by horse owners
would be significantly interfered with.
As stated on page 17 of the Staff Report prepared for the
November 15, 1995 hearing,
‘Applicant’s Response: The removal of the condition is
consistent with the purposes of this policy. [POLICY 31.
COMMUNITY FACILITIES AND USES, COMPREHENSIVE FRAMEWORK PLAN]
There are hundreds, if not thousands of horses in the
Portland Metropolitan Area. The ownership and use of horses
for recreational purposes is an important source of income
for many persons. The Springwater Corridor is a significant
recreational resource. The community of horse stables near
it maximizes its use. This is a community benefit. :
'rstaff Comment /Analysis: Staff concurs with the
applicant that the Springwater Corridor is a significant
recreational resource and that the siting of stables in

roximity to this resource is appropriate and meets the
intent of this policy.’
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Point Four: The hearings officer’s fourth point seems to be
especially erroneous. Nothing in Policy 39 supports his statement
that Policy 39, ‘requires or presumes some degree of private
development by those persons wishing to more fully develop or
utilize recreational facilities.’

The hearings officer’s ’suggestion’ contained on page 30 of
his Decision that applicant ’should construct a bridge or other
direct access to the Springwater Corridor.’ is unreasonable and
impractical for several reasons.

First of all, the expense would be virtually prohibitive.
Secondly, given the fact that the subject property is now
adjacent to the Urban Growth Boundry and is currently in the
Urban Reserve Study Area the applicant has no assurance that the
present operation could be continued long enough for him to
amortize the cost of such a development.

All this seems especially unreasonable when one recognizes
the truly minimal effect that removal of the condition would have
upon the only house and its residents that would be affected.

As stated on page 5 of Applicant’s Narrative Statement
attached to his General Application,

'Policy 39, PARKS AND RECREATIONAL PLANNING: Removal of the
condition would enhance the use of existing recreational
facilities.

’Poiicy 40, DEVELOPMENT REQUIREMENTS: Removal of the
condition is entirely consistent with encouraging a connecting

park and recreational system.
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'Removal of the current condition would permit the maximum
utilization of existing equestrian recreational resources in
Eastern Multnomah County. No harm or damage would be done to
anyone as a result of that use. Its maximum utilization would be
of great benefit both to the community and to petitioner.’

CONCLUSION

We respectfully request the removal of Condition 3 from the

current planning order; alternatively, we request approval of the

hearings officer’s Alternate Decision with the modifications

which we have suggested.

/.

Attorney”f Applicant

Prepared in the Law Offices of
Vernon Cook Attorney

519 N.E. 4th Street,

Gresham, Oregon, 97030

(503) 665-8143
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AFFIRMATIVE AUTHORITY OF COUNTY TO ADOPT CONDITION

10 At the time it was adopted, the condition attached to the
11 May 4, 1981 decision of the Hearings Officer, set forth below,
12 was not authorized either by statute or ordinance.
13 CONDITION REFERRED TO IN ORDER
14 That condition reads as follows:
15 The applicant shall prominently post so it is apparent
to all riders a sign which states that all riding 1s to
16 occur on the subject property and that no riding shall occur
off-premises neither on other private property nor on public
17 streets. The applicant shall enforce this policy.
18 ORS 215.050 provides that,
19 '(1)..., the county governing body shall adopt and may
from time to time revise a comprehensive plan and zoning,
20 subdivision and other ordinances applicable to all of the
land in the county. The plan and related ordinances may be
21 adopted and revised part by part or by geographic area.
22 (2) Zoning, subdivision or other ordinances or
regulations and any revisions or amendments thereof shall be
23 designed to implement the adopted county comprehensive
plan.’
24
ORS 215.416 (4) provides,
25
'The application shall not be approved if the proposed use
26 of land is found to be in conflict with the comprehensive
plan of the county and other applicable land use regulation
27 or ordinance provisions. The approval may include such
conditions as are authorized by statute or  county
28 legislation.
Page 10 RESPONSE TO MOTION FOR SUMMARY JUDGMENT; hamm7vd0.085
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1 Multnomah County Ordinance 11.15.7010 provides as follows:
2 (D) A Community Service approval shall be for the
specific use or uses approved together with the limitations
3 or conditions as determined by the approval authority. Any
change of use or modification of limitations or conditions
4 shall be subject to approval authority [authority approval
(sic)] after a public hearing.
5
(E) In_ granting approval of a Community Service Use,
6 the approval authority may attach 1limitations to the
development, operation or maintenance of such use including
7 but not Iimited to setbacks, screening and landscaping, off-
street parking and loading, access, performance bonds, noise
8 or illumination controls, structure height and location
limits, construction standards, periods of operation and
9 expiration dates of approval.
10 'Including’ as used in the ordinance probably does not
11 expand or contract the meaning beyond the meaning of the words
12 highlighted above.
13 Arnold v. Arnold, 193 Or 490, 237 P24 963, 969, (1951)
14 Premier Products Co. v. Cameron, 240 Or 123, 400 P.2d 227,
228, (1965)
15
Lent v. Towery, 271 Or 41, 530 P.2d 77, 78, (1975)
16
Neither the statutes nor the the county ordinances
17
requlating land use define the word ’‘operation’.
18
The only definition that is even close that we could find
19
in the Planning and Zoning Code is found in MCC Chapter 33.910-
20
16 where ’‘operator’ is defined as follows:
21
Operator: A person undertaking a development, the proprietor
22 of a use or development, or the owner of the land underlying
a development.
23
24 'Operate’ or operation as used in the ordinance was
25 defined in Layman v. State Unemployment Compensation Com’n, 167
26 Or 379, 117 P2d 974, 979, (1941) by a dictionary definition
27 as,
Page 11 RESPONSE TO MOTION FOR SUMMARY JUDGMENT; hamm7vdo0.085
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1 "o direct the working of, to manage, conduct, work (a
railway, business, etc.); to carry out, direct to an end (an
2 undertaking, etc.); chiefly U.S. 1880.°
3 This was followed by the court in Naumes of Oregon, Inc.
4 v. Employment Division, 23 Or App 57, 541 P2d 141, 144, (1975),
5 where the court said,
6 ’'The word operator is not defined in the Employment Division
7 Law. Where a statute or ordinance fails to define a term wused
8 therein, the term will be construed in accordance with its
9 ordinary meaning....’
10 The Naumes case has been followed by Fletcher v. State
11 Accident Ins Fund, 48 Or App 777, 617 P2d 945, 947, (1980),
12 Nicolai-Morgan Products v Employment Division, 102 Or App 578,
13 795 P2d 598, 600, (1990) and Benson v. City of Portland, 119 Or
14 App 406, 850 P2d 416, 422, (1993).
15 Webster’s New World Edition, Second College Edition, 1976,
16 defines the word ‘operation’ as 1. "the act, process, or method
17 of operating ... 3. a process or action‘that is part of a
18 series in some work..."
19 Black’s Law Dictionary, Third Edition, (1933) defines
20 ‘operation’ as ‘the process of operating or mode of action’’
21 wWhether or not the county had the authority to order the
22 posting of the sign which is described in the planning
23 commission order of May 4, 1981, as set forth above, in a
24 facility which is described alternatively as ‘a riding stable
25 and horse boarding facility’ or as ‘a horse boarding operation’
26 is the issue to be determined here. |
27 See plaintiff’s Exhibit 4, page 1 , the May 4, 1981
28 decision of the Multnomah County Hearings Officer.
Page 12 RESPONSE TO MOTION FOR SUMMARY JUDGMENT; hamm7vd0.085
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1 The HEARINGS OFFICER DECISION read as follows:
2 Approve modification of the 1961 Community Service approval
for this property, allowing expansion of that approval to
3 1nclude the boarding of horses in general, subject to
conditions, and adopt the Findings and Conclusions.
4 |
Statutes in derogation of the common law are strictly ‘
5
construed. A zoning law or ordinance is legislation in |
6 |
derogation of an owners common law right in the use of his |
7 .
property.
8
It is stated in Lane County v. R. A. Heintz Construction
9
Co, 228 Or 152, 364 P2d 627, (1961), as follows:
10
'We also observe that statutes in derogation of the
11 common law are strictly construed. One of our earliest
' statements embracing that rule is found in Morton v.
12 Wessinger, 1911, 58 Or. 80, at page 85, 113 P. 7, at page 8
and where we sald.
13
rmx x * Al]l Statutes which encroach on the personal or
14 property rights of the individual, are to be construed
strictly, and in the absence of express words or necessary
15 intendment or implication, it will be presumed that a
statute is not intended to interfere with or prejudice a
16 private right or title. 26 A. & E. Eney. [Law] (2 ed.)
661."
17
'In 1957 this was repeated by the court in Moore v.
18 Schermerhorn, 210 Or. 23, 39, 307 P. 2d 483, 308 P. 2d 180,
65 A.L.R. 2d 715. See, also, Marsh v. McLaughlin, 210 Or.
19 84, 89, 309 P. 2d 188.
20 'A zonlng law or ordinance is legislation in derogation
of an owner’s commonlaw right in the use of his property.
21 It, therefore, falls within the ambit of the foregoing rule
of strict construction. 1 Rathkopf, The Law of Zoning and
22 Planning (1960), ch. 8, p. 8-1; 8 McQuillin, Munlclpal
Corporations, supra, 160, Section 25.72; 1 Yokley, Zoning
23 Law and Practice (2d Ed.) 4, Section 3; 101 C.J.S. Zoning
Section 129, page 884.
24
'This doctrine of strict construction according to
25 Rathkopf, supra, has two applications:
26 'm%x * * first, that in interpreting the language of the
ordinance to determine the extent of the restriction upon
27 use of the property, the language must be interpreted, where
doubt exists as to the intention of the legislative body, in
28 favor of the property owner, and against any implied
Page 13 RESPONSE TO MOTION FOR SUMMARY JUDGMENT; hamm7vdo0.085
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1 extension of the restriction, and secondly, that in acting
pursuant either to the enabling act or the ordinance
2 promulgated under its authority, the procedural requirements
of the statute or ordinance in question must have been
3 strictly complied with." p. 8-1.
4 It has been held to be particularly essential that
statues should be clear and explicit where the abrogation of
5 a rule of common law is involved, as here. Jarvis v. Town
of Claremont, 83 N.H. 176, 139 A. 747, 749.'
6
The Lane County case was followed by County of Clatsop V.
7
Rock Island Constructors, Inc., 5 Or App 15, 482 P2d 541, 543,
8
(1971) where the court stated,
9
'This is the only interpretation of the pertinent provision
10 of the interim zoning ordinance consistent with the rule
that zoning ordinances, being in derogation of common law
11 and operating to deprive an owner of property of a use
thereof which would otherwise be lawful are to be strictly
12 construed in favor of the property owner.'’
13 It has also been followed in two more recent cases, City
14 of Portland v Carriage Inn, 67 Or App 44, 676 P2d 943, 944
15 (1984) and Scanlon v. Jensen, 102 Or App 631, 634, 796 P2d 371,
16 372, (1990).
17 APPLIED TO THIS CASE
18 The mandate and authority for the county to adopt planning
19 and zoning orders comes from ORS 215.050 which provides that,
20 ’the county governing body shall adopt and may from time to
21 time revise ’‘ordinances applicable to all of the land in the
22 county.’
23 ORS 215.416 (4) provides that ‘The approval may include such
24 conditions as are authorized by statute or county legislation.’
25 DISCUSSION
26 MCC 11.15.7010 (E) says that ‘the approval authority may
27 attach limitations or conditions to the development, operation
28 or maintenance of such use...’
Page 14 RESPONSE TO MOTION FOR SUMMARY JUDGMENT; hamm7vd0.085
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1 The issue is whether or not that language authorized the
2 county to attach the condition relating to the sign which was
3 included in the Hearings Officer’s Order.

4 Section 11.15.7010 (E) does not include a provision
5 similiar to Clackamas County’s Ordinance ZDO 1303.12 which in
6 1992 provided as follows:

7 "Approval of any administrative action request may be
8 granted subject to conditions. The following limitations shall
9 be applicable to conditional approvals:

10 "A, Conditions shall be fulfilled within the time
11 limitations set forth in the approval, or, if no time
12 is set forth, within a reasonable time.

13 "B, Such conditions shall be reasonably calculated to
14 fulfill public needs; emanating from the proposed land
15 uses as set forth in the application in the following
16 respects: '

17 "1. Protection of the public from the potentially
18 deleterious effects of the proposed use; or

19 n2., Fulfillment of the need for public service demands
20 created by the proposed use."

21 If it did, setting aside constitutional considerations,
22 perhaps the condition would be valid. See Skydive Oregon, Inc.
23 v. Clackamas County, 122 Or App 342, 857 P2d 879, 883, (1993).
24 The text of the Clackamas County ordinance may be found on
25 page 306 of 25 Or LUBA 294 (1993).

26 Applying the strict construction test set forth in Lane
27 County v. R.A. Construction Co on page 630, absent an ordinance
28 similiar to the Clackamas County ordinance, the Multnomah
Page 15 RESPONSE TO MOTION FOR SUMMARY JUDGMENT; hamm7vd0.085
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1 County Commission did not have the authority to attach such a
2 condition. (The order of the Hearings Officer did not become
3 effective until May 26, 1981 when it was reported to the Board
4 of County Commissioners.) The condition relates to neither the
5 development, operation nor the maintenance of the use of the
6 land used by the facility owners.
7 The question may then be asked, 'Well, if that is the
8 case, why does the mandatory posting of the sign concern the
9 owners?’
10 The only means available to the owners of the facility to
11 enforce that ’‘off premises’ condition would be for the owner of
12 the facility to require those who stable their horses with him
13 to leave the horses on the premises continuously, so long as
14 the horse owner expected to have a continuous agreement with
15 the stable owner to have their horses stabled with him. With
16 that restriction few, if any, horse owners would stable their
17 horses at the facility. This would be particularly true since
18 there are three similiar facilities nearby which are not
19 required to operate with such restrictions. The value of the-
20 land for the purpose of use as a horse boarding facility would
21 be reduced to nothing. The overall value of the land would also
22 Dbe reduced.
23 The attached condition is therefore invalid because it was
24 not authorized by either a state statute or a county ordinance.
25
26
27
Page 16 RESPONSE TO MOTION FOR SUMMARY JUDGMENT; hamm7vdo0.085
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MULTNOMAH COUNTY OREGON
DEPARTMENT OF ENVIRONMENTAL SERVICES
DIVISION OF PLANNING AND DEVELOPMENT
In The Matter of the Application of )
) CS 3-95
George E. Hammersmith ) AFFIDAVIT
STATE OF OREGON; County of Multnomah, ss:

Being duly sworn, I do hereby depose and say that:

I am the son of George E. Hammersmith. I own and operate
Mark’s Stables, which is located on the subject property which
belongs to George E. Hammersmith. I have been authorized by
George E. Hammersmith to represent him as his agent in connection
with this application for a change in the condition attached to
the present land Zoning.

I am familiar with the contents of the General Application

Form filed in this matter. The facts asserted therein, including

the exhibits attached to it are true as I verily believe.

Background and History.

The subject property, consisting of 23.5 acres, was
originally zoned in 1961 as a riding stable and horse boarding
facility. 1Its zoning remained unchanged until 1981 when the then
owners, Ben Kaiser and Ruth Kaiser asked for a modification or
clarification of what the property could be used for. On May 4,
1981 a modified order was entered which became final May 26,
1981.

Included within the 1981 order was a condition which
provided as follows:

3. The applicant shall prominently post so it is apparent to

all riders a sign which states that all riding is to occur on the
subject property and that no riding shall occur off-premises

Page 1 AFFIDAVIT hamm7vd2.016



neither on other private property nor on public streets. The
applicant shall enforce this policy.

My father, George E. Hammersmith, entered into a contract
with Ben Kaiser and Ruth Kaiser to purchase said property on May
19, 1981, which was to be effective May 21, 1981 and which was
recorded on May 26, 1981.

Neither George E. Hammersmith nor the real estate broker
handling the sale were aware of said condition’s tenative
approval at the time of the sale nor were they ever provided with
a copy of the modified zoning order by the sellers and were not
aware of the restriction. Since May 21, 1981 George E.
Hammersmith has had the exclusive right to the possession of the
premises described in the attached copy of his contract of
purchase from Ben and Ruth Kaiser. Neither Ben nor Ruth Kaiser
have attempted to exercise any control over said premises since
the sale of said property to George E. Hammersmith.

George E. Hammersmith did not become aware of said zoning
order until a copy of the letter to Ruth F. Kaiser of June 13,
1994 was made available to him. No equivolent letter has ever
been directed to him personally.

During 13 years of operation of the stable and until being
informed of the contents of that letter dated June 13, 1994,
George E. Hammersmith and I, the vendee-owners of the land and
stable were unaware of that condition. Horses and their riders
had moved freely up and down Jenne Lane and Jenne Road with full
knowledge of County personnel. They were both transported to ‘off
premises’ by motor vehicles and riden off and back on. In fact,

for many years road signs have been posted on Jenne Road by the
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County Road Department near the entry to Jenne Lane, warning both
north and south bound traffic that they should be on the lookout
for horses. Neither George E. Hammersmith nor I are aware of any
problems caused by horses we stable being ridden off premises.

. OTHER HORSE STABLES IN AREA

The subject property almost touches the Springwater
Corridor, one of whose primary uses 1is equestrian. See the
article attached to the application from ‘Flying Changes’
published in February, 1993. Access to the Springwater Corridor
is available by the use of Circle Avenue which is only 567 feet
north of the northeast corner of the subject property and by
other nearby streets. |

There are four other horse stable facilities within about
two miles of the subject property.

One of these, Rainbow Acres Equestrian Center, is located at
6729 S.E. 162nd, a short distance south of Foster Road. It has 50
stalls and is located on 2 to 3 acres. It is located about 1/2
mile from the corridor and just over mile from Mark’s Stables.
There are no equestrian access, egress or horse use location
restrictions placed ubon it by Multnomah County or any other
public agency. Access to the Corridor is on public roads,
including Foster Road.

The second, owned by Mark Herenki, is located near 158th at
15534 S. E. Martin, Portland and is owned by Mark Herincki. It
has 20 stalls. It is located just across the street from the
corridor, two miles from Mark’s Stables. It has no equestrian
access, egress or horse use location restrictions placed upon it

by Multnomah County or any other public agency. Access to the
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Corridor is accomplished by going across the road in front of the
facility.

The third, Kathy Howe Training Center, is located at 5265 S.
E. Circle Avenue, has 12 stalls plus turn out pens. It is located
on 4 acres. It is a mile from the corridor and a mile or less
from Mark’s Stables. It has no equestrian access, egress or horse
use location restrictions placed upon it by Multnomah County or
any other public agency. Access to the Corridor is by way of
using the north east end of Circle Avenue for a distance of about
one half mile. See photo B 8 (a).

The fourth facility is operated by the Multnomah county
Sheriff’s Reserve. We have little information on the operation of
that facility. Access, if used, would be by way of the northeast
end of Circle Avenue. Access to the Corridor is by way of using
the north east end of Circle Avenue for a distance of about one
half mile. See photo B 8 (a).

All four of these facilities are close, that is, within two
miles, of the Springwater Corridor but all require the use of
public streets to access it. Two are within the Portland City
Limits and two are in the unincorporated area.

In addition, some of the residents of the area also keep
horses which would have unrestricted access to the corridor by
the use of Circle Avenue or otherwise.

The subject property has very limited facilities for horse
riding. This is restricted by ditches, ponds, wetlands and trees.
The stable tenants have month to month rental agreements with the

stable. As is customary with all such stables, the horses are
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A

stabled at the facility with the continuing intentions of the
users that the horses will be riden elsewhere, ‘off-premises’ or
‘on other private property’ or ‘on public streets’ such as the
Springwater Corridor.

Mark’s Stables is a 24 hour a day, 7 days a week self care
horse facility. Alternative uses are very limited as it is an
area where there is a five acre building limitation. I have been
advised that the subject property is now in the Metro Urban
Reserve Study Area. While applicant’s property is adjacent to the
corridor there is no access to it except by the bridge on Circle
Avenue.

Relatively few of the stable tenants egress the subject
property while riding the horses stabled there. Over the past 14
years I estimate that not more than one of four stable renters
have ridden their horses off premises and then probably not more
than once a seek. I estimate that this would not exceed 13 on and
off trips per week and then only in the spring and summer.

If the hearings referee’s Alternate Decision were adopted
only three residences could be affected. The first, the Lozier'’s,
is on the corner of Jenne Lane and Circle Avenue. The second, the
Bradley’s, is from 50 to 100 feet north of Circle Avenue on Jenne
Lane. The third, the Brunkow’s is located on Circle Avenue, west
of the old bed of Johnson Creek and adjacent to the corridor.

Access to the Powell Butte Equestrian Park is only about a
mile away on the corridor from the junction of the corridor with
Circle Avenue.

The photos and descriptions contained in Exhibit B show

conditions as they now exist and the typed descriptions adjacent
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to each photo are accurate.

Exhibit C is an aerial photograph taken on July 8, 1994
showing the‘affected area. The existing stables are located and
it shows the Corridor and Powell Butte Park. There have been few
changes in that area since the date of the photo.

Exhibit D is a zoning map which also shows the stables, the
Corridor and Powell Butte Equestrian Park.

In Witness Whereof I have hereunto set my hand this
loiday of January, 1996.
Marg E. %ammersmltg
Subscribed and sworn to befo me
1996. ,
a

ry’ Publiic for Oregon

Prepared by:
Vernon Cook, Attorney
519 NE Fourth Street
Gresham, OR 97030 e
(503) 665-8143 Pz OFFICIAL SEAL

' ks ROBT VERNON COOK

NOTARY PUBLIC-OREGON
COMMISSION NO. 01
SSION EXPIRES SEPT. 1. 1
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Looking S on Jenne Lane
from SE corner of lozier
property shows Mark's
Stable in background

.

o

.

ing SW from Jenne

2. Shows structun
on Hammersmith property.

¢5))



B-2

Looking SW from Jenne Lane,
looking across NE corner
of lLozier property,

showing lozier house and
extent of east property
line to building shown in
B-1.

o

Looking 5 on Jenne Lane
from point near NE corner
of Lozier property to
where road reaches
Hammersmith property.




Looking S on Jenne Lane.

"KM shows entry point to

. e Circle Ave. Shows NE

- Ty, corner of Lozier property
| ‘ and Lozler house

soking B from Circle
into Jenne lLane.,

e




.

(b))

Looking S on Jenne Lane

to NE corner of Lozier
property to "X'" which is
entrance to Circle Ave,
shows Joyce Bradley
property N or Circle Ave.

Looking N on Jenne Lane,
shows Joyee Bradley
property.




Beb

Looking S on Jenne lane.
Shows entry into Circle
Ave,

...

\
v

s A

Looking £ from Circle Ave.,
Shows entrance from
Jemne le

(b)



(b)

Looking W on Circle Ave,
Shows Lozier car parked
on S 1/2 of Circle Ave,
and fence on N side of
Jenne Lane,

Locking E on Circle Ave
down into old bed of
Johnson Creek.




(b)

B-7

Looking E on Circle Ave
into and across old bed
of Johnson Creek, Shows
Lozier car on cirle in
background,

Locking W on Circle Ave.
from point W of old
Johnson Creek bed.




B-8

Circle Ave., NW of bridge
across Johnson Creek,
Provides access to
Jorvidor from N,

Acess for Kathy Howe

and Sheriff's Posse to
Corridor,

From Corridor, looking
on Circle Ave.

(b)




B-9

Corridor, looking I from
junicture w/Circle Ave,

(a)




(b)

#W

B-10

Looking up stream on
Johnson Creek from
Circle Ave. bridge
acyross Johnson Creek,

i ss Johnson
Creek. Shows Bradley
property which is N of
Lozier property.







B-11

Looking W from Jenne Lane
at Mark's Stables,

Looking east from the |
Corridor, SW of Corridor
Bridge. Shows Mark's
stables,
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RANDY LEONARD
STATE SENATOR S A
DISTRICT § T e,

REPLY TO ADDRESS INDICATED:

[ swie Capitol, 5-305
Salem, OR 87310
(503) 9861709

%53& SE 671th Avenue

COMMITTEES
Wamber

F Oy OREGON STATE SENATE /I:ﬂm{:) Yoo

SALEM, OREGON

7310 ReLseD OY
January 19, 1996 it PRowD

Dear Commissioner Collier,

1 have been asked by a constituent of mine to express to you my position regarding a land use
appeal at 5805.SE Jenne Lane that the Multnomah County Board of Commissioners is going to be
considering later this month. First, please allow me to explain to you how I became involved in
this issue.

I was asked to be a guest speaker at the Centennial Neighborhood Association meeting that
occurred on Monday January 8, 1996. At that meeting the issue of this appeal was raised. Both
sides of this issue were well represented at that meeting and they both presented their sides.
However, it was clear from others in attendance that the issue was so complicated there was little
chance that any resolution would be achieved at that meeting. A person not involved in the
dispute, in attendance at the Centennial Neighborhood meeting, asked me if I would meet with
both sides to try and resolve the dispute. I agreed to do what I could to help.

On Saturday January 13, 1996 I spent approximately two hours touring the site in question at
Mark’s Stables located at 5805 SE Jenne Lane, the recently surveyed Multnomah County right of
way known as Circle Avenue, and met some of the horse owners at Mark’s Stables and one of the
residents along Circle Avenue,

I 'was scheduled to meet with two other property owners along Jenne Lane on January 18, 1996
but the City was socked with a snow storm, and fOrecasts for much more severe weather

-unfortunately caused that meeting to be canceled.

It quickly became apparent to me afier visiting the site and talking with some of the people
involved that there are strong feelings on both sides of the issue at appeal before you. Iam
extremely sensitive to the rights of homeowners with respect to maintaining the quality of their
neighborhood through thoughtful and responsible land use decisions. However, I am also very
persuaded by those who want to enjoy Portland and Multnomah County’s abundant and beautiful
natural resources that we as citizens and elected officials have fought so hard for, so that all our
citizens could enjoy our communities resources.

That is why I am asking you to favorably consider the appeal by Mr. Mark Hammersmith to allow

the horse owners that board at his stable to use Jenne Lane as an access to Powell Buttes
equestrian trails via Circle Avenue.

Health and Human Senvices
Laoor & Govermiment Operations

l|23]ac tetteo




As you are aware, this dispute is related to Multnomah County ordering private property owners
along Circle Avenue to remove obstructions that were erected in that forty foot wide right-of-way
that connects Jenne Lane to Powell Butte via the Springwater Corridor, an established equestrian
trail. After visiting that site, I believe that the issue of whether or not horses should use Circle
Avenue to gain access to Powell Butte should be treated as a separate and distinct issue from the
decision to allow Mr. Hammersmith’s boardered horses to use Jenne Lane. I was convinced that
it is difficult to understand why some property owners along Jenne Lane have horses that are
allowed to ride on Jenne Lane while Mr. Hammersmith’s boarders are not allowed that same
privilege.

As a person who uses the Springwater Cornidor on the south side of Powell Butte a lot, I very

_ _much appreciate the work my local government has done to allow me to enjoy this beautiful and

natural sanctuary. I believe we should encourage our citizens in general and our youths in
particular to become involved in programs like the 4-H program at Mr. Hammersmith’s stables
that allow city residents to become involved with the caring and riding of horses. It is my belief
that allowing Mr. Hammersmith to gain access to Jenne Lane with his boardered horses is a
positive action for our communities adults and their children who want to enjoy the benefits ofthe
country without Jeaving our city.

Thank-you for taking the time to consider my position on this appeal.

e,

Sincerely,

Randy Leonard
State Senator

RL:sg

cc: HerbBiown
1546 SE 138th
Portland, Oregon 97233

Mark Hammersrhith
5805 SE Jenne Lane
Portland, Oregon 97236
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Atin of: OGO ‘ ) o June 5, 198>
LU Ui MORiVL 3 (7-09) " " - T
FAX TRANSMITTAL ‘—-"_"“’“5“’ Z.
Ms. Bonnie Scheeland T2~ i Fron -
OS/ER. 7 =725,
Mulitnomeh County _ J_'J’/ e’: NE Lo lw‘ \.E 7T RCERS
DepartmentL of Transportation epiiAgancy oo -2&F
1620 S-E- 190tho Fax # 'f’ixxég
—-52552: . 24 -3377
Portland ' ochon 97233 NSN'{ZSAaé;T'-NSB ;Oﬁ‘()! ' CENLMAL SERVICES AUMINIFTRATION
Rl Wetland Delineation along Circle Avenue Right-of-Way

Dear Ms. Scheelands:

In accordance with your reguest during our phone
conversation of May 30, I am providing my wvetland delineation and

site assessment or the akove referenced arca.

On May 28, 1995 I met with Mark Losier (local property
owner) and Steve McGettigan (president of Friends of Powell
Butte) to inspect the area wnere the cuuuly 1right-of way orocces
a backwater swale or oxbew of Johnson Creek.

~__/ Based on ny findings the area where the right-of-way crosses /
Tthe swale (approximately 1o feet wide at tlal location) ia o
?classified as a wetland ang;ging;tpﬂihemstate“and;federalﬁ_.Jf
regulatory definition. The three parameters that define an area
as wetland are the presence of hydric soils, dominance of
hydrophytic vegetation, and the presence of surface saturation or
inundation for 7 consecutive days during the growing season. The
following is a summary of the field data supporting the finding

that the area is a wetland:

e i St
Ry

J—

T a. §oils_:_Acéording to the Multnomah County Soil Survey

—(dated August 1983) the subject area is mapped as Wapato
S0il EBeriees which is listed as a hydric soil according to
*Hydric Soils of the United StatesY (USDA, SCS Miscellaneous
Publication Number 1491, June 1991). A sample taken during
the eite vieit confirmed that the soil is hydric with a
matrix of 10YR3/1 (Munsell Soil Color Charts - 1975 Edition)
and prominent orange mottling throughout.

5?”“ﬁ€§étationd; Although the subject area had been heavily
trampled and denuded by horse traffic, the plant communities
of adjacent areas at the same elevation were still intact.
The demipant plant epercies and their wetland indicator
status are as follows:

- gpotted jewelweed (Impaticns noli-tangere) - FACW

- creeping buttercup (Ranunculus repens) = FACW :

- emall—-fruited bulrush (Scirpue microcarpus) - OBL

- bitter nightshade (Solanum dulcamara) = FAC
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= American speedwell (Yeronica americana) - OBL
- reed canarvqrass (pPhalaris arundinacea) - FACW
- creeping bentgrass (Agrostis alba) = rac

c—Hvdroloay -)There are several indicators that surface
igggda#inn’and/saturation persist throughout several weeks
during the spring growing season. Local landowners provided
eye witness accounts of annual flooding of the back water
channel from Johnson Creek overflow. Further evidence of
proleonged jmundation is supported by the presence of :
sparsely vegetated areas where gtanding water has prevented
the growth of amergent plants antil well into the growing
ceacon. Finally, the soil sample taken during the site
visit was saturated within several inches of the surface and
adjacent, untrampled areas had saturation to the surface.

KAsidevfrom"thé"fﬁﬁf“Eﬁét a portion of EhHe right=of-way—is-
classificd as wetland,; .consideration needs to-be-given. to. the /
T é¥iating and potential long-term impacﬁs‘ofﬁallowing-qquestrian
- use of the.area. Both tha trampled and~denuded wetland and the
steep, -exroding e@bankmeptvimqediatelyvgpithe south. of. the vetland
are-sources of sediment that could be carried by seasonal Johnson
- Creek overflow and be deposited in adjacent downstream wetlands
77 and ultimately to the Johncon -Cresk channel. Additionally, the
_right-of-way wetland prdbabIY”provided“habitat for breeding =
amphibians (e.g. Pacific trec froge) prior to the tranmpling.
effects of horse traffic. ~That habitat value could be easily
restored by preventing horase traffio (and bicycle traffic) -
.through the:area and perhaps with some selective planting with
native species of vegetation. T
“Currently, there is significant publie interest in the
restoration and protection of Johnson Creek water quality and
habitat values, including associated wetlande. That public
interest is reflected in the goals and objectives statement of
he Johnson Creek Corridur Committee (JCCC) whose members ineclude
represcntativee from esaveral local agencies (including Multnonah
County Dept. of Transportation) and neighborhood groups.
Protection of the right-of-way wetland and steep, eroding slopes
by preventing equestrian and bicycle use of the right-of-way
appears to be consistent with the Jccc's goals and objectives for
the protection and restoration of Johnson Creek corridor. Leccer
environmentally impacting alternatives for providing equestrian
and bicycle access to the springwater Trail should be identified

and pursued.

If T can be of further assistance, please contact me at the
apove address or call (503) 326-2676.
’ _ sincerely, ,
;24éé%ka;;7;c¢m¢a££>é?§i B
Ralph Thoras Rogers -
Wetland Ecologist

cc: Mark Losier Steve Fegi-NRCS
Eric Machorro-RBES Steve McGettigan
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June 1, 1985

Bonnie Scheeland

1620 SE 190th Avenue

Partland, OR 97233

FEE: Mark Lozier Access Concern

Dear Ms. Scheeland:

| met with Mr. Lozier on 31 May 1995 to visit the site where access to @ wetland is a
concern.

The idea was presented by Mr. Lozier to reclaim the channel of Johnson Creek and enhance
the wildlife and hydraulic values of that channel. This would be optimum from a watershed
health perspective and | would recommend excluding livestock, vehicles or pedestrians from
the channel by all three landowners and the public. Our office is available for any technical
assistance or planning help that may be needed for this site.

Alternative routes to the Johnson Creek corridor and/or bridges may be acceptable
mitigation to the present right of way.

| am available for any guestions or comments you may have regarding this matter -- call
231-2271.

Sincerely,

Steven Fadje
Soil Conservationist

ce: Mark Lozier

TOTARL FP.382
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1120 SW Fifth Avenue, Room 400, Portland, Oregon 97204-1972  (503) 823-7740, FAX (303) 8236995 Dean Marriott, Director

Bonnie Scheeland

Mulinomah County

Department of Transportation .
1620 SE 190th

Portland, Oregon 97233

Re: Resource value of abandoned Johnson Creek low-flow channel at Circle Ave.

Dear Bonnie,

I'recently spoke with Ralph Rogers of the US EPA after he had the opportunity to
inspect a segment of County right-of-way that crosses a backwater oxbow of
Johnson Creek. He reported that the area had exceptional habitat value. This
seems to confirm the findings of many others.

We recognize the communities’s legitimate need for access to the Springwater
Trail in that area. We are also of the opinion that access shouldn’t compromise
the existing natural resources. Since using the exisling ROW to provide this
access may threaten the resource value there.

I'would like to offer BES’ support in your efforts to manage and protect the
resources in that area. This would be great chance to showcase the spirit of
cooperation that has gone into the formulation of the Johnson Creek Resources
Management Plan (JCRMP). :

It would be an excellent opportunity especially in light of Multnumah County’s
long standing involvemnt on the Johnson Creek Corridor Committee and the
work that you have done in participating in the JCRMP planning process.

I realize some of County’s limitations on the use of transpartation funds for

" managing resources in their right-of-way. So, since un-managed equestrian use
of that right-of-way would be deleterious to the resources there, I would urge
you to look into some of the low-cost ideas mentioned by a several of the
concerned residents and agencies. '

Towards a well-balanced solution, we could offer to you some of the following
resources: :
* Youth Environmental Action Team labor;

* Any neededed hand equipment;

* Erosion control materials;

* Bloengineering materials (i.e, colr and/or jute fabrics); and

An Equal Oﬁportunlly Employer Printed on Recycled Paper _ TDD 823-3520
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s Native plants and willow materials.

Additional support may also be able to be leveraged from other sources. There
may be a potential for a small, inexpensive bridge a little further downstream to
completely alleviate any major resource impacts. Maybe together with the
property owners, we could approach City of Portland Parks and Recreation with
this idea.

Together, I'm confident that we can be effective advocates for all concerns and
creatively resolve. If you are at all interested, please call me at 823-7044.

Cordially,
2l

r 8 i

———

Eric A. Machorro
Johnson Creek Watershed Manager

o Mark Lozier . George Hudson  Steve Fedge
Ralph Rogers



June 15,1995

To: Multnomah County Transportation

Gentlemen:

At the meeting of the Pleasant Valley Neighborhood
Association a motion was made to write a letter to Multnomah County

Transportation asking that the

(all traffic) until such time as a bridge

can be built that would protect the wetlands in that area.

Sincerely,

Anita Finn, President

Pleasant Valley Neighborhood Association
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Centennial Communitby Assoc'n

3441 S.E. 174 Avenue 4~w?
Portland Oregon 97236-123%4

June 15, 1995

Hultnomah County
Transportation Division
Portland Oregon 97204

Attention:

resently the area is being severely
erod@d from activity in such an unstable area and needs a
bridge connecting these two streets to allow braflic

movewent without severe erosion.

Sincerely,

Bob Luce, Chair ,
Centennial Gomauniby Assn, s

¢.c, Commissioner Kelley
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Friends of Powell Butte Nature Park
16160 SE Powell Boulevard
Portland, OR 97236

June 7, 1995

Ms. Bennie Scheeland
Multnomah County
Department of Transportation
1620 3E 190th

Portland, OR 97233

Dear Ms. Scheeland,

Within the last two weeks, the Friends became aware of an area along Johnson Creek off the southeast
corner of the park that 1s the center of contention over a possible wetlands status. This area, close to the
unetion of the Springwater Trail and Circle Awenue, is currently established by the sounty 28 a right of
way for local residents. A local stable { Mark Stables ' has begun riding in this area, resulting in serious
erosion to this envirdnmentally sensitive location

Approumately three months ago, local netghbors attempted to negotiate ( with the aid of g loeal
mediator ) with the stable to have their horses enter the Springwater Trail at another location According
to Mark Losier, a neighbor adjoining the area in question, a reasonable alternative to the right of way was
reached with the stables - with the stable agreeing to it. This took the form of a bridge crossing the creek
to join theirproperty with the Springwater Trail. From what Mark has informed us, the stables later
decided not to pursue this, despite offers of assistance from neighbors in implementing this.

¥

On the Memorial Day weekend, Ralph Rogers - a Director-at-Large for the Friends, Mark Losier, and
examuned the area to determine the state of the grounds there. Ralph determined the area to be a wetlands
according to three criterion for wetlands: &) hydric soil type, b) hydrology, and ¢) hydrophytic vegetation,
It must be pointed out that a wetlands area is extremely vulnerable to damage from use by horses and
bigycles, this we have learned the hard way at our park.

We hope that your
department can quickly provide a solution to officially informed of the
nature of the area by BES, the Federal Natural Eesources Service, and by Ralph Rogers. If we can be of
further assistance, please contact us by way of the address above or call me at (503) 667-0232.

Sincerely,

Nt Ak

Stephen MoGettigan
President, Friends of Powell Butte Nature Fark

¢o: Bonnie Scheeland - MC. DOT
Ralph Rogers - US EPA
Mark Losier
Plessant Valley Neighborhood Asscciation
Friends of Johnson Creekw
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__ugust 25, 1995

Mark & Diane Lozier : o .
5615 SE Jenne Lane DIVISION OF
Portland, Oregon 97236 STATE LAND ¢

ETATE LAND BOARD
JOHN A KIIZHABER
Gevermor

proens

This past week you have provided me with information regarding the effects of m“f;; -
aliéwing access along the Circle Avenue Right-of-Way. At the time | folked to  State Treasures

Bonnie Scheeland in June, | did not have all of the availabie Information on this 775 summer Seeet NE
land use issue. However, | believe it is stil comect to say that the wetlands cre  Selem, OR 97310-1337
not going to be abolished if @ trail for equestrian, bicycle und pedestrian use is oy oo s
approve (503) 378-4615

Dear Mr. & Mrs. Loder:

huse impacts are not from filling or removal of material as defined by
6.800. What this leaves us with is that the County has to make a decision
that weighs the balance of public safety and resource protection. At this site,
thesc issues are in conflict with each other.

1 hope this letter makes cleur that the Division just does not have a1 role to play
on whether this access point Is opened or closed. Please call me if you would
like to discuss further, : :

Very fruly yours.

%/‘/7 ,,?’f:.ﬂ&w

Jerry Hedrick
Resource Coordinator
Multnomah and Hood River Counties

e Lamry Nicholas, Mullnomah County
o
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. CIRCUIT COURT OF OREGON
12
MULTNOMAH COUNTY
13 . '
14| MULTNOMAH COUNTY, a home rule |
subdivision of the State of No. 9503-01791
15 Oregon,
FINAL JUDGMENT
16 Plaintiff, : (INJUNCTIVE RELIEF)
17 v
18| GEORGE HAMMERSMITH dba JENNE
LANE STABLES aka MARK'’S
19 STABLES and RUTH F. KAISER and
BEN KAISER,
20 Defendants.
21 A
22' The Court having Previously granted plaintiff’s Motion for
23| Summary Judgment and having denied the defendants’ affirmative’
24| defenses and counterclaims, the Court enters the following final
25 judgment:
26l /117
1 - FINAL JUDGMENT
MULTNOMAH COUNTY COUNSEL
1120 S.W. Fifth Aveaue, Suite 1530

P.O. Box 849
Portland, Oregon  97207-0849
(503) 248-3138
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1. Defendants’ use of the property located at 5805 and/or

5807 SE Jenne Lane, Portland, Multnomah County, Oregon, more

“particularly described as Tax Lot 6, Lots 30, 33, 34, and 37

gituated in the southwest quarter of Section 18, Township 1 South,
range 3 East, WM, which is zoned Rural Residential and the modified

conditions of approval of their use of said property has been

unlawful.
2. Defendants shall immediately and permanently cease and
desist from such unlawful use, to wit - permitting their

tenants/users to ride 'ﬁheir horses off premiées or otherwise
violate the condition “all riding is to be done on applicant’s
. - Rers<

site.” However, tenants/users may transport horses by proper howuse
trailer off the subject premises. No riding, however, is to occur
on Jenne Lane or Circle Avenue where there are public rights of
way. However, either party may petition for this paragraph to be
modified upon the final decision inlMultnomah County Zoning Case
No. CS3-95.

3. Further, defendants shall immediately arrange for and
have erected a conspicuous sign to comply with “condition number 3%
of the Conditions of Approval which shall inform all tenants/users
of the .defendants’ property of the above restrictions. The
defendants shall, within 30 days, estéblish by photographic proof
satisfactory to the plaintiffs that this sign requirement has been
coﬁplied with.

4. The defendants shall notify each of their current

tenants/users of the policy in writing. Thereafter, all new

2 = FINAL JUDGMENT
MULTNOMAH COUNTY COUNSEL
120 S.W. Fifth Avenuc, Suite 1530
' P.O. Box 849
Portland, Orcgon  97207-0849
(503) 248-3138
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tenants or users shall be notified of the requirement in

writing. The defendants shall provide evidence satisfactory to
the County that .all current tenanfs/users have been so
notified. Such evidence shali be provided to the plaintiffs
within 30 days of the date hereof.

5. Pursuant to the above "condition number 3," the
defendants shall take éll necessary steps to enforce the
policy. Defendants shall immediately make it their policy and
incorporate in their contracts with all tenants/users a
specific clause requiring compliance with "condition number 3"
and further providing that a violation of "condition number 3"
shall result in termination of the tenant/user's tenancy/use.
Defendants shall enforce this conditition strictly.

6. The partles have agreed that the costs plalntlff as
the_prevaillng party, is entitled to claim from the defendants
is in the sum of $500.00.

SO ORDERED THIS nunc pro tunc to the 3rd déy of November,

1995. ' ,
Nrvpwkion 8, 1745 |
on blgd Jeffrey M. Batchelor,
ircuit €ourt Judge Pro Tem

Submitted by:

Gerald H. Itkin

OSB No. 88232

Multnomah County Counsel

1120 SW Fifth Avenue, Suite 1530
P. O. Box 849

Portland, Oregon 97207-0849
(503) 248-3138

FINAL JUDGMENT
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CERTIFICATE OF MAILING

I hereby certify that on the (bft day of November, 1995, I
served the within JUDGMENT by depositing in the United States Post
Office at Portland, Oregon, a full, true, and correct copy thereof,
by first class mail, with postage prepaid, addressed to the

following:

Vern Cook
Attorney at Law

. 519 NE 4th ' .
Gresham OR 97030
| [/\

Gerald H. Itkin

F:\DATA\COUNSEL\WPDATA\ZON'NG\STABLESUUDGW.PLD\DD

CERTIFICATE OF MAILING

MULTNOMAH COUNTY COUNSLL
1120 S.W. Fifth Aveauc, Suitc 1530
"P.O. Box R49
Portand, Orcgon 97207-0849

(503) 248-3138 .
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1 1. Defendants’ use of the property located at 5805 and/or
2| 5807 SE Jenne Lane, Portland, Multnomah County, Oregon, ‘more
3) particularly; descfibed as Tax Lot 6, Lots 30, 33, 34, and 37
4} situated in the southwest quarter of Section 18, Township 1 South,
5§ range 3 East, WM, which is zoned Rural Reéidential and the modified
6 céﬁ&itions of approval of their use of said property has been
7 unlawful.
8 2. Defendants shél;,immediately and permanently cease and ;
9 desist from such unlawful |use, to wit permitting their
10 tenanﬁs/users to ride their horses off premises or otherwise
11| violate the condition *“all riding is to be done on applicant’s ‘
‘ ' :  hers< -
12| site.” However, tenants/users may transport horses by proper heouee ;
13} trailer off the subjeéct premises. No riding, however, is to occur
14| on Jenne Lane or Circle Avenue where there are public rights of
15} way., However, either party may petition for this paragraph to be
16§ modified upon the final decision in.Multnomah County Zoning Case
17| No. €S3-95.
18 3. Further, defendants shall immediately arrange for and
19} have erected a conspicuous sign to comply with “condition number 3*“
20 _6f the Conditions of Approval which shall inform all tenants/users
21| of the defendants’ property of the ébove restrictions. The
22} defendants shall, within 30 days, estéblish by photographic proof
23| satisfactory to the plaintiffs that this sign requirement has been
24| complied with. |
25 4. The defendants shall notify each of their current

26 tenants/users of the policy in writing. Thereafter, all new

2 = FINAL JUDGMENT
MULTNOMAH COUNTY COUNSEL
1120 S.W. Fifth Avenue. Suite 1530
P.O. Box 849
Portiand, Oregon 97207-0849
(503) 248-3138
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tenants or users shall be~notified of the requirement in
writing. The defendants shall provide evidence satisfactory to
the County that .all current tenanfs/users have been so
notified. Such evidence shali be provided to the plaintiffs
within 30 days of the date hereof.

5. Pursuant to the above "condition number 3," the
defendants shall take éll necessary steps to enforce the
policy. Defendants shall immediately make it their policy and
incorporate in their contracts with all tenants/users a
specific clause requiring compliance with "condition number 3"
ahd further providing that a violation of "condition npmber 3"
shall result in termination of the tenant/user’s tenancy/use.
Defendants shall enforce this conditition strictly.

6. The parties have agfeed that the costs plaintiff, as
the prevailing party, is entitled to claim from the defendants
is in the sum of $500.00. | |

SO ORDERED THIS nunc pro tunc to the 3rd day of November,

1995,’ . A[,vm,q 17’4(
| V%4

on blz Jeffrey M. Batchelor,
ircuit €ourt Judge Pro Tem

Submitted by:

Gerald H. Itkin

OSB No. 88232

Multnomah County Counsel ‘
1120 SwW Fifth Avenue, Suite 1530
P. O. Box 849 _
Portland, Oregon 97207-0849

(503) 248-3138 '

FINAL JUDGMENT
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CERTIFICATE OF MAILING

I hereby certify that on the (bft day of November, 1995, I

.served the within JUDGMENT by depositing in the United States Post

Office at Portland, Oregon, a full, true, and correct copy thereof,
by first class mail, with postage prepaid, addressed to the
following: - : '

Vern Cook
Attorney at Law

. 519 NE 4th
Gresham OR 97030 /
| | [/\

Gerald H. Itkin

F :\DATA\COUNSEL\WPDATA\ZDNING\STABLF.S\JUDGM .PLD\DD

CERTIFICATE OF MAILING

MULTNOMAH COUNTY COUNSEL
1120 S.W. Fifth Aveauc, Suite 1530
P.O. Box B49
Portland, Oregon  97207-0849
(503) 248-313¢%
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. CIRCUIT COURT OF OREGON

MULTNOMAH COUNTY

MULTNOMAH COUNTY, a home rule .

subdivision of the State of No. 9503-01791

Oregon,

, . FINAL JUDGMENT

Plaintiff, : '(I'NJUNCTIVE RELIEF)
a

V.
GEORGE HAMMERSMITH dba JENNE
LANE STABLES aka MARK'’S
STABLES and RUTH F. KAISER and
BEN KAISER,

Defendantsf

The Court having previously granted plaintiff’s Motion for
Summary Judgment and having denied fhe'defendants' affirmative
defenses and counterclaims, the Court enters fhe following final
judgmentf |
/1117

1 - FINAL JUDGMENT

MULTNOMAH COUNTY COUNSEL
1120 S.W. Fifth Avecaue, Suite 1530
P.O. Box 849
Portland, Oregon 97207-0849

(503) 248-3138



\'4[2_!’;\ AW Sumasten
O Tnaek VoateR

MULTNOMAH COUNTY OREGOM

DEPARTMENT OF ENVIRONMENTAL SERV‘CES - BOARD OF COUNTY COMMISSION.ERS

DIVISION OF PLANNING : BEVERLY STEIN « CHAIR OF THE BOARD

AND DEVELOPMENT DAN SALTZMAN « DISTRICT 1 COMMISSIONER
2115 S.E. MORRISON STREET GARY HANSEN » DISTRICT 2 COMMISSIONER
PORTLAND, OREGON 97214 TANYA COLLIER » DISTRICT 3 COMMISSIONER
(503) 248-3043 SHARRON KELLEY » DISTRICT 4 COMMISSIONER

)

13 Juhe 1994’

/
Ruth F Kaiser, C
% George Hammersmith
5989 S E Jenne Lane
Portland
Oregon - - 97236
—

Regarding: Notice of Zoning Violation (Certificate # P 226 797 023)
Property located at 5807 S E Jenne Lane

. Also addressed as 5805 S E Jenne Lane
- ('phone book listing for "Mark's Stables) o

Dear Ms Kaiser:

It has been brought to our attention that certain conditions relevant to land use
On your property are in violation of the County's Zoning Ordinance. Specifically
it concerns a violation of conditions of approval of a Multnomah County
Hearings Officer action regarding horse boarding at your site. The activity
reported was: o

Allowing horse owners to ride in the dedicated public right-of-way of S E
Jenne Lane. ,

rAlso observed was‘thé storage of horsé manure within the public right-of-way of
S E Jenne Lane along the frontage of your property. The manure pile extended
into the drainage ditch along the westerly side of Jenne Lane.

-1-

AN EQUAL OPPORTUNITY EMPLOYER



Site statistics for the property referenced above are:

1. Legal Descr Jennelynd Acres, Tax Lot 6 of Lots 30, 33, 34. & 37.
2. Location Southwest quarter of Section 18, Township 1
South, Range 3 East.
3. Owner Ruth F Kaiser, et al
Mail to: George Hammersmith
5989 S E Jenne Lane
Portland

Oregon - - 97236
4, Tax Acct Number R-42850-4250
5. State ID Number 1S3E18C 3000
6. Site Size 7.41 acres

The present base zone for the property is RR, “Rural Residential” as shown on
Sectional Zoning Map number 528 in the East Zoning Map Book. Other portions
of the Zoning Ordinance that apply to the above-described property (and
activity) are CS, "Community Service", FH, “Flood Hazard" and SEC,
"Significant Environmental Concern”.

The "base zone" for the property prior to 1979 was R-20, "Single-Family _
Residential". The property at that time already had the CS, "Community Service”
overlay classification.

The CS overlay classification was originally placed on the property to allow a
"Riding Academy / Horse Boarding" use. The most recent zoning action taken
was on May 4, 1981 under case number CS 18-61a which was fora' -

. modification of the previous 1961 approval (under CS 18-61). The 1961
approval was granted for a 4-H related riding stable and horse boarding facility.

The modification requested by the applicants, Ben & Ruth Kaiser was to provide
boarding and riding facilities for a maximum of 54 horses. They also stipulated
in their request that: "All riding will be done on applicant's site."”

i

One of the conditions of apbroval was: | | ',

3.  "The applicant shall prominently post so it is 'apparent to .

ali riders a sign which states that all riding is 'to occur
on the subject property and that no riding shall’' occur
off-premises neither on private property nor onipub!ic .

streets. The applicant shall enforce this policy."

|

Allowing horses to be ridden off of your premises oh any public stree{, ihcluding
Jenne Lane, is in violation of this condition of approval. o

Regarding 5805 and/or 5807 S E Jenne Lane -2- 13 June 1994 ;
Property owned by Ruth F Kaiser, et al Case Number ZV 23-94




| .
' I
. Conditions of approval run with the land, regardless of the succession of ownerships
of the land or the business activity being conducted thereon. ;
Failure to comply with this requirement (ie: that all riding must be done on
premises) will result in revocation of the.approval granted under CS 18-61a by
the Hearings Officer Lawrence R Derr on 04 May 1981.

Portions of Chapter 11.15 of the Multnomah County Code (aka: "The Zoning
Ordinance" applicable to your propenrty are:

MCC 11.15.2202 thru .2230 RR, “Rural Residential
MCC 11.15.6301 thru .6323 FH, "Flood Hazard"
MCC 11.15.6400 thru .6422 SEC, “Significant Environmental Concern”
MCC 11.15.7005 thru .7041 CS, "Community Service"
It is hoped that this matter can be resolved in a voluntary, cooperative manner. If the
violation continues, however, the matter will be referred to Multnomah County
Counsel with a request for legal action.
If you have any questions regarding the conditions of approval for Community
Service case number CS 18-61a please contact this office (‘phone 248-3043).
Our office is open to serve the public from 12:30 P M to 4:30 P M weekdays.
If you desire to have the conditions of approval modified, you must make application
“for a public hearing (and receive approval for the change to allow off-site horseback

riding). Until approval is granted to change the conditions referenced, you must
abide by those in effect (ie: all horse riding must be done on your property only).

/ing G Ewen T o
Zoning Code Enforcement Office |

l ;

Encl: MCC 11.15.2202 thru .2230 RR, “Rural Residential

MCC 11.15.6301 thru .6323 FH, "Flood Hazargd" ' i

MCC 11.15.6400 thru .6422 SEC, “Significant Enwronmental Concern 1:
MCC 11.15.7005 thru .7041 CS, "Community Service" ' | |

This notice is issued in accordance with Chapter 11.15 of the Muitnomah Codnty Code. Pursuant
to MCC 11.15.9053 (Penalties), failure to remedy violation will result in a fine of up to $500.00 for ’
each day the violation continues beyond this 30 day notice period.

!

Regarding 5805 and/or 5807 S E Jenne Lane -3- \ 13 June 1994
Property owned by Ruth F Kaiser, et al Case Number ZV 23-34
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ZONING VIOLATION SUMMARY

ZV 23-94
18 August 1994
| MEMO'
| !
To Gerald itkin, Assistant County Counsel
Office of County Counsel
Bldg 106 (Portland Building), Suite 1530
From lrv Ewen

Zoning Code Entorcement Office
County Planning Department
Bldg 412 (DES Building), Bm 110

REGARDING ZONING VIOLATION CASE REFERENCED ABOVE:

Site Address 5807 S E Jenne Lane and/or

5805 S E Jenne Lane (‘phone book listing for "Mark's Stables”)
Tax Roil Descr Jennelynd Acres, Tax Lot 6 of Lots 30, 33, 34, & 37 |
~ Location Situated in the southwest quarter of Section 18, Township 1 South, ‘
Range 3 East, WM. | ‘ '
’ |
Site Size 7.41 Acres |
Tax Roll Acct #'s R-42850-4250 | |
\
State 1D Numbers 3S3E18C 3000 |
Owner of Record Ruth F Kaiser, et al |

Tax Stmis mailed to: George Hammersmith
5989 § £ Jenne Lane
Portland, Oregon - - 97236 ' L .

Zoning District AR, "Rural Residential’ (MCC 11.15.2202 thru .2230) | |
Etfective date of Code ' | b
Map References Assassor's 400 Scale Full-Section Map, Section 35, T2 N, R 6 E, WM X

Sectional Zoning Map # 732 (in the "Gorge" Zoning Map book)
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CHRONOLOGY OF CASE

PRIOR HISTORY

1. Before 1979, the property was zoned R-20, *Single Family Residential” which
permitted homes on half-acre lots (approximately). . !

2. Also in place before 1979 was an "overlay” ¢lassification of CS, "Community
Service”. The CS Classification was granted by the Planning Commiission in 1961,
under case numbe CS 18-61 to aliow a 4H related "Riding Academy / Horse
Boarding™ use.

3. After 1979, the property was Included in an area desigihated for rural zoning. The
zoning was changed to RR, “Rural Residential" with a five acre minimum parcel
area.

4, On 04 May 1981, under case number CS 18-61a, a zoning action was taken to
modify the earlier approval (under CS 18-61).

A. Applicants Ben and Ruth Kaiser, in their application requested:

{1). Boarding and riding facilities for a maximum of 54 horses.

. | 1 ’
(2). "All riding will be done on applicant's site.” |
[
|

S |
"The applicant shall prominently post so it IS apparent to all }
riders a sign which states that all riding Is to occur on the
subject property and that no riding will occur off-premises
neither on private p[roperty nor on public streets. The

applicant ghall enforce thig policy.” E ' '

B. Condition “3." of the approval stated:

Gerald Itkin, Asst County Counsel 2- 18 August 1994
RE: "Mark's Stables” at 5805/5807 S E Jenne Ln _C\ase # 2V 23-94

|
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RECENT
CHRONOLOGY

Spring 94

28 MAR 64

Spring 94

10 JUN 94

13 JUN 94

"Phone calls to Planning Office regarding horses from subject property being
ridden on Jenne Lane in viotation of conditions of apporval of CS 18-61a.

Formal complaint lodged by nearby residents regarding operation of Mark's
Stables by Mark Hammersmith in violation of conditions of CS 18-61a. Petition
contained signatures and addresses (plus '‘phone numbers) of 14 nearby
neighbors, Petition was accompanied by:

1. Copy of "Decision” of Multnomah County Hearings Officer for Meeting of
May 4, 1981. .

2. Three photos, one each of three dilferent riders on horseback on Jenne

Lane. Photos dated April 10, 1994 (which was a Sunday).

Several site inspections made by stalf person during regular business hours gn

weekdays:

No riders on horseback observed. Also, no evidence found on roadway (ie: “road
apples”). » ‘

Copies of portions of relevant maps placed in file:

A. Assessor's "100 Scale" quarter-section map number 3647 (which is the
soputhwest quarter of Section 18, Township 1 South, Range 3 East)
showing subject property. ‘

B. Sectional Zoning Map number 528 showing subject property. '

Notice of Zoning Violation letter sent to Ruth F Kaiser (owner of record), in care of .
Mark Hammersmith via Certified Mail (P 226 797 023) to address shown on Tax
Rolls (5989 S E Jenne Lane). |

Viciation case number assigned was ZV 23-94.

Letter outlined observations noted in Field Inspections

Applicable bonions of Conditions ot approval for CS 18-61a were quoted., ‘

The property owner was advised to: | | “ [ j

1. Comply with the Conditions of approval for CS 18-61a, or

2. Apply for a public hearing to seek approval of modifying the
conditions (to allow his customers to use Jenne Lane for
horseback riding).

.

Gerald ltkin, Asst County Counsel -3« 18 August 1994
RE: "Mark’s Stables™ at 5805/5807 S E Jenne L.n Case # ZV 23-94
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Summer ‘94 ‘Phone -in complaints by neighbors regarding the continuing of the customers
trom Mark's Stables riding in the roadway of Jenne Lane.

18 AUG 24 Copies of other basic information placed in tile:

1. Standard A & T printout ("Qname” and "Qchar") tor property dated
08/18/94, RE: Acct for real property # R-42850-4250.

2. Standard A & T printout for business account, # P-08-13410-00 (94),
doing business as "Jenne L.ane Stables”.

18 AUG 24 “Zoning Violation Summary”, for case number ZV 23-94 prepared for County
Counsel. Copy to be placed in file.

19 AUG 94 Copy of Zoning Violation Case File #2V23  -94 prepared for forwarding to
Gerald Itkin, Assistant County Counsel .

19 AUG 94 Explanatory cover letter, including request to initiate legal action against Mark
Hammersmith, dba as "Mark's Stables" on property owned by Ruth Kaiser sent to
Gerald Itkin of Counsel. Copy placed in ZV 23-94 file.

- Operator of-Mark's' Stables, Mark Hammetsmith, apparently has elected not to
pursue a modification of the conditions of approval by applying for a public hearng.

Reasggectiully submitted,

|
|
\

rving G Ewen |

!
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Gerald itkin, Asst County Counsel -4- _ . 18 August 1994 + -

RE: "Mark's Stables" at 5805/5807 S E Jenne Ln " Case # ZV 23-94 ;
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to 4: 30 pm and talk to a planner at the public counter. / ‘ |

January 26, 1995
Ruth E. Kaiser T
c/o George Hammersmith
5989 SE Jenne Lane
Portland, Oregon 97236 ,
Regarding property located at:
5807 SE Jenne Lane
(Also addressed as S80S SE Jenne Lane)
Tax Lot.‘6’ of Lots 30, 33, 34, and 37,
Jennelynd Acres
Ruth F. Kaiser, et al, property owners
Mult. Co. Zoning Violation Case ZV 23-94
Dear Ms. Kaiser: .

As you are aware, the attempt to resolve your zoning violation issues by means of a mediation
process has been concluded without resolution. You have also not proceeded to submit an appli-
cation to modify the “Community Service 18-61a” decision that all horse back riding by your
clients be exclusively on your site. :

Therefore, this letter is to inform you, again, that any of your horse boarders ndm g off your’
property will constitute a zoning code violation. Upon notification to this office of the next such
occurrence, the matter will be directed to County Counsel to proceed with litigation.

) |

If you have an interest in making an apphcanon to our office, please come i in any weekday 12:30

Sincerely,

MULTNOMAH COUNTY, DIV.OF
PLANNING AND DEVELOPMENT

: Gary CIW
Acting Zoning Code Enforcement Officer

cc: Gerald Itkin (106/1530)

AN EQUAL OPPORTUNITY EMPLOYER

- —— — - ot e Sere it s o



2210 Sumeattes
eM m«%@i\wvﬁm

o

November 26, 1995 s

Barry Adamson, Hearings Officer

Dear Mr. Adamson,

From the time | moved in in 1991, we've had nothing but problerﬁs with Mark
Hammersmith & his boarders. From padlocking our gate shut, to them loitering in front
of our house on horseback yelling obscenities & threats at us.

We've pleaded with Mark Hammersmith to please control his boarders with the only
result being Mark Hammersmith himself harassing us. In desperation we contacted the
police in hopes that we could get a restraining order against them, but we were told that
no restraining order could be issued because Jenne Ln. is the only access to the
stables. So we turned to the county for help. As a result we went into mediation with
Mark’s Stables. During mediation we made every effort to resolve the issue of the
stables’ harassment by offering labor & supplies to build a bridge behind Mark’s
Stables in hopes of keeping the boarders from intruding on our privacy with the only
outcome being that the county ended mediation because Mark Hammersmith would not
cooperate with the neighbors or the mediator.

Meanwhile the harassment continued with the boarders spinning their tires at all hours
of the day and night. We also had a lot of fiat tires from someone throwing nails in our
driveway. | witnessed them purposely trying to hit our animals with their vehicles.

In the 4 years we have lived here the only maintenance done to the road has been
done by the neighbors. We asked Mark Hammersmith if he would please help maintain
the road and his response was that the condition of the road was not his concern and
he had no intention of helping to maintain the road.

Because of their constant intimidation and harassment, we along with some of the other
neighbors were afraid to go to the hearing against the stables. Even after the hearing
they have refused to change their behavior. It is obvious to us that Mark Hammersmith
‘and the boarders will not change their actions or behavior and by removing this

" restriction the county would be rewarding them for disobeying the county and harassing
the neighbors.

) A0) Qrcc

Jason Will

5557 SE Jenne Ln.
Portland, OR 97236
(work) 295-4554

/S %yp&dl/%y/{% of @WM
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Name . Bonme. Bru nkov
Address B9 s¢ Cwele fvenca. /%r"la/r@(ﬁ or 97230
Phone No. (day) — Ze! -q503 | (evening) Ll ~0%9Y

How long have you lived in the area? “—".%- Years (Sc;nf 19 7‘?)

Briefly explain any incidents that you have witnessed or experienced concerning Mark’s Stables’ owners and/or
boarders.
{ dend

(oY
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19.August. 1995

Barry Manning
Multnomah County Plannlng Offxce
2115 SE Morrison Street, Room 111

Portland, OR 97214 R ECEIVE
- Dear Mr. Manning, AUG 22 1995

Multnomah County
Permits Section

Re: Case File PA 15-95

I would like to call to your attention a couple items that need

to be addressed as you consider the modification of existing
Condition of Approval that restricts all horse riding on
premises at Mark's Stables.
and Uk o the mert adyuent lof 25
I am the property owner adjacent to he north boundary of
the stables, Lot 29 Jennelynd Acres., My property has been
affected by several things that have occu'rred at the stable
including: |
Pya drainagé ditch-has-beén dug from the area norit_lljand D
[east of the arena (a- parklﬁ—é’aEa I presume) tm{opeﬂw
to-drdin,. 1nto‘a low - spot on my property, br1n01ng manure__ /
U laden/lnuddy water-onto. my._property;._ _
2) manure has been mounded out the back of the west barn

for years, spilling out onto my property over the roots of

trees and now appears to be killing a cedar on my side of the :

line (other cedars in the Valley seem fine so I'm pretty sure
it's not disease. One additional one to the south of the stable
on stable property is also dying which may be impacted by
drainage changes or ????). Manure has also has been
dumped over the edge of my property into a seasonal creek
channel which is just a few feet away from th€ main year
around channel of Johnson Creek;
3) manure has been mounded in front of the arena along
Jenne I.ane over a drainage ditch which could be

| contrlbuung to flood1ng on the east end of my lot 29 (1t S

t



Pre-Application Meeting Notice.

hard to tell if this is the only reason, but this seems a very
poor practice; o

R #‘.——*M\N_____- e e = T e s < = Cman e -
4) for_the_past-3 years I have been subjected_to_ trespass.-by -~
/stdable riders across the sw corner of my property to get to
o S i

theSpringwater line (has not occurred this current summer

since stable riders are using the Circle Avenue easement -
but I am wary) ; ‘ |

/ '\ - S D s ey - - ) . pmpp—— e W B Tl PRI Y
5) very noisy late night parties"and traffic-noises at all'times. -
‘of the early morning and late night (can thére be some
regulation of times?)

] . oo .
- Ifind all of these practices a case of g@ management and
~ cannot support the change of this Condition unless I can be

assured that these will be addressed. Several of these items
fit the Community Service Use Approval Criteria and
Applicable Comprehensive Plan Polices noted in the

I cannot attend this meeting due to supervisory

- responsibilities at work. Please keep me informed of the

outcome.

Sincerely,
56’1/»44,1 )
Bonnie Brunkow
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To Whom It Concerns;

I Frances Hyson, property owner of 5505 S.E. Jenne Lane,
Portland, Oregon 97236 since Sept. 1976.

I was informed of the agreement stipulated in the contract
when the property 5805 and 5807 S.E. Jenne Lane was sold to Mr.

Hammersmith, it was stated "no riding permitted off the premises,

to be posted and the lane maintained for additional traffic.n"

I OPPOSE ANY CHANGE, AND THE AGREEMENT BE UPHELD AS AGREED

AT THE TIME OF PURCHASE, 1981.

I don't want to deal with anymore incidents than what I
already have from Mr. Hammersmith and his customers.

(1).Dést;oying the abutting land extending in.front of my
1ot<}ane by widening, elevating, digging trenchesvzﬁ drain ingp
f@y lot,éamaging and tearing my fence. _

(2) Spraying berry bushes adjoiningmy lot (would not
reveal chemicals used) the dead bushes presented a fire hazard,

sl

(no fire hydrant in the area) my wélr‘(water supply) my daughter

and family reside in the area he commifted these acts.
(3) Damaéed and tore down my fences by speeding cars that

could not negotiate the curve, I caught a stable customer cutting

limbs off my trees.

(4) -Constantly find garbage, tires, cans¢ xmas trees, etc.,
strewn along the front of my lot and driveway, this needs-to be
stopped and I would like to see the lane restored to it's natural
and orignal state, that the county of Multnomah enforce this

request.

THANK YOU, 5 ;

Frances Hyson

16507 s.E. Mill sSt.
Portland, Oregon
97233



Portland, Oregon
Nov. 25, 1995

CASE FILE CS 3-95

BARRY ADAMSON,-HEARING OFFICER

Dear Mr. Adamson;

I Frances Hyson, one of the property owners involved in
the decision of approving the restriction would like to more
clearly give the reasons. -

RESTRICTION-To apply for a special zone permit to operate a..
business in a residential zoned area, the buyer/
seller purposed this restrictidon "to the affected-
adjoining property owners. for their approval that
would resolve their concerns.

CONCERNS- Being subjected to, Privacy, livability,business-
hours,road conditions of extra traffic,off premisis
‘riding, discretion of riders of disturbance, abuse
verbal or physical, property damage, vandalism and
county to act and enforce any violations.

APPROVAL- ALL involved was aware of this agreement and May,
1981, was signed with the understanding this would
be binding the duration of said business operating.

OBJECTIONS- The Hammersmiths have for years violated some of
these agreements and the county has not enforced or
acted upon complaints of the adjoining property
owners. Now they want to MOVE a restriction with-

2 out concern for those that live there, this I feel

- is violating the agreement and should be DENIED.

- I would like to add, for years I have been subjected to the
abuse of this business and their renters,they need to be stopped,
I was shocked when the Loziers testified of the abuse and endured
continued harrassment by riders choosing to knowingly violate a-
restriction and impose their negative attitude, rudeness and acts
upon others. This behavior no one should have to tolerate.

I have known the Loziers for some time and they are very good

‘neighors, quiet,friendly, courteous and know of no incidents or

problems involving them.

The renters can choose to come and go, we owners don't they
need to understnad the reason for these agreements established at
the time the stables was purchased.

I want to thank you for your time and consideration to my
information. '

Sincerely Yours,

Frances Hyson
5505 S.E. Jenne Lane C:;§§§37é7?462%ﬂ
Portland, Oregon '

97236




Portland, OR
August 24,1995

Frances Hyson

5505 SE Jenne Ln
Portland, OR 97236

To Whom It May Concern:

I am opposed‘to opening up Circle Avenue for the following
reasons; I purchased two lots on Jenne Ln. in Septeﬁber of 1976
knowing the area was in the boundary of a bird refuge, and the
lane would be of little traffic use. It would be perfect to
retire and maintain the area for the purpose it was dedicated
for.

The information in the transportation letter is not entirely
correct, "155 people are in favor and 18 are opposed". Pleasant
Valley group 50 people opposed opening the avenue. Centennial
group 40 people also opposed the opening. I attended those

meetings and Powell Butte also favors in opposing the opening of

‘Circle Ave.

I was not contacted for aﬁy information and as an owner of
two lots I feel that this would have a major impact on livability
in the area. My concerns are these issues: Traffic, parking,
speed signs, toilet facilities, and garbage dispésal.

The stables have restriction agreements that are not being
enforced by the County or the adjoining lot owners complaints
including maintaining the Lane, eroding the lane onto adjacent

lots by grading and destroying foliage in front of lots other



than their property. I feel that the rights of the lot owners in
the area are abused by George and Mark Hammersmith, they cut and
sprayed chemicals on the foliage in front of my lots.

Since the County states this is a dedicated'laﬁe, and the
landowners must maintain its' maintenance. If they decide to
open the lane, then my rights need to be addressed, that Jenne
Lane, south, as described on the map be open to.the public all
the way through to Jenne Rd. I feel the renters of the stables
have no say in this matter. They are entitled only to use the
agreed 30 acres of trails and private paths of the premises of
Mark stables.

I believe that when Mr. Jenne dedicated this lane to the
County, he did not envision that there would be a business
eétablished in this rural area, and place the burden upon the lot
owners to maintain the maintenance of the lane, and that the
County would neglect to enforce the law and rights of ail the
property owners involved.

=l
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Diane Lozier

5615 SE Jenne Ln.

Portland, OR 97236

home 661-6409, work 236-1183

Lived at this location 6 years, 9 months.

July 31, 1994 While riding on Powell Butte, boarders of Mark’s Stables (7 - 10 riders)
saw Joyce Bradley & myself riding & tried to excite our horses by racing
their horses behind us. (Later that day 2 women from the stables drove by
yelling “yee-ha”),

Upon returning from that ride, we discovered the gate to her property
chained & locked. We were told later by boarders of Mark’s Stables that
other boarders had done it out of frustration because we were able to ride
off of our property & they were not.

August 19, 1994 When Mark Lozier asked Kathy Warren to remove some old tires/she had
left on our property, she spun out her tires while we were within 2 feet of
her. She also threatened to sue us if we removed them.

August 1994 Mark & I found numerous firecrackers’in the front yard of our property,
some had not gone off. We also found a profane note;at the side of our
house.

August 24, 1994 Raif rode his horse back & forth in front of our property staring in our
windows with a very threatening look on his face while “whipping” our
trees with his rope. /

Completely unprovoked Shellman yelled at Mark Lozier while Mark was on
our property.

5‘(?(( Ki ")7 "\\ Later Shellman parked his car in front of our house & stared into our
— K windows for a long time.

August 27, 1994°  Woman in blue Toyota pickup stared in my kitchen window & flipped me
. off. |

August 28, 1994 S'hellman'parked in front of our house again. We called the police & he was «
told by the officer not to park in front of our home again.

November 1994 Several of Mark’s Stables boarders (Mark Hammersmith, Kathy Warren,
Anna Warren, Bev and others) trespassed onto Bonnie Brunkow’s property
which connects to the south of our property and dug a trench from the
Brunkow property to ours to flood out our property (Bonnie Brunkow’s
property has standing water all winter long). When I told them to stop they
continued to dig. Bev told Mark Lozier that she was going to “take the
shovel to your head”,'Anna Warren threw mud in my face and Kathy
Warren & Bev said “you thought that we messed with you before, just wait,
we’re really going to get you now”.



March, April 1995  Boarders dug a trench from Jenne Lane to our property, again trying to
- flood our property, my husband had to keep filling it in because they kept
digging it out.

Raif & Herb Brown’s wife started walking towards my property with a
shovel, when I asked what he was doing he said he intended to dig out the
trench again. After talking with him he finally left without digging. -

Later that day Raif galloped his horse up to our property (rope in hand) and
wanted to fight my husband, my husband told him he had no intention of
fighting him.

From last summer to this day, we have constantly been harassed by these people. They constantly
speed by our house leaving us in a cloud of dust, they have yelled at us while we were in our yard,
they have stared into our windows, they have spun out their tires between midnight & 2:30 am in
front of our house & Joyce Bradley’s house several times, they have tried to provoked my
husband into fighting them all because we oppose them riding off of their property. Other than
protecting my property by telling them not to dlg trenches to my property, I have never done
anything to these people.
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12604 S5E Enapp
Fortland, OR 972346
June 8, 1995

Mr. Larry Nicholas

Mul tnomabty County

Department of Transportaltion
14620 SE 190th
Fortland, OR 97

RE: FProtection of Jobhnson Creek webtland
Loaccess to SBpringwater Trail

Dear Mr. Micholas,

Mt the Junse 7 meeting of  the Fleasant Valley Neighborhbood
saociation, I learned that the wetland close to the junction of
the Springwater Corridor trail betwesn Circle Avenue and Jenny
Lane (on the southeast side of Fowell Bubtbe) is being sndangesred
by horse, bicycle and pedestrian traffic.

Instead of allowing acos to bthe trail via the sxisbing right of
way which orosses the swale of  Johnson Creelk, I am requesting
that vouw do all in your power to facilitate the construction of a
bridge to sliminate the damage from increased usage.

sy

I have driven the Jenne Road corridor regularly for the past 132
vears, and am also concerned for the satety of riders and horses
who wse this narrow, busy road to acoess or leave the trail. This
safety igsus, as well as concern for preservabtion of Johnson
Creask wetlands, should bhe addragssed a soon as possible.

Apparently, the property owners in the area are in agreement that
a properly  constructed bridge would alleviate the damage to this
sensitive area and provide e, easy  accosss o bhe Springua
Corridor trail. T respectfully wge yvour prompt attention to t
request for County action in this matter.

bvi e

SGincerely,

E. Ann Kracke

ey Mark Lozier
Stephen MocGettigan
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March 28, 1994 . ‘ YQ%%\QEKQ

Irv Ewen
Multnomah County Zoning Code Enforcement Office R A5 ‘\%95«
2115 SE Morrison : \\\?R ey
Portland, OR 97214 I cov
ov(\a (0t
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Dear Mr. Ewen,

This letter is a formal complaint regarding the conditions to the expansion of the horse
boarding facility named Mark's Stables located at the south end of SE Jenne Lane in
Portland.

The owners of the stable are allowing boarders to ride off their property and onto Jenne
Lane which violates the conditions to which they were allowed to expand their business
from a 4-H facility to a horse boarding facility.

As proof of this violation we are including pictures that were taken March 27, 1994 and
thereafter. We are also including a copy of the decision regarding their expansion dated
May 4, 1981.

e - ——

R — —
[Weare requesting that you take immediate action to stop them from rldmg off of their /’

mem— !

property. -
gl V.

Sincerely,
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