. ANNOTATED MINUTES

" Monday, May 9, 1994 - 10:00 AM
Multnomah Coun;y Courthouse, Room 602

BUDGET WORK SESSION

WS-1  Citizen Budget Advisory Committee Recommendations, Board and Staff Dzscusszon and
Review .of the 1994-95 AGING SERVICES DIVISION Budget

* JIM McCONNELL, EATHY GILLETTE AND WILLIE HARPER
PRESENTATIONS AND RESPONSE TO BOARD QUESTIONS AND
DISCUSSION. STAFF TO RESPOND TO FOLLOW UP
INFORMATION REQUESTS

Monday, May 9, 1994 - 11:30 AM
Multnomah County Courthouse, Room 602

BUDGET HEARING

Chair Beverly Stein convened the hearing at 11:30 a.m., with Vice-Chair Tdnya
Collier, Commissioners Sharron Kelley, Gary Hansen and Dan Saltzman pr'esent-

BH-1 PUBLIC HEARING on the 1994-95 AGING SERVICES DIVISION Budget
: Testimony Limited to 3 Minutes Per Person.

'BILL GORDON TESHMONY IN SUPPORT OF PROPOSED'
BUDGET AND ADD PACKAGES

‘There being no ﬁm‘her public testimony, the hearing was adjouméd. at 11:35 a.m.

. Monday, May 9, 1994 - 1:30 PM
Multnomah County Courthouse, Room 602

BUDGET WORK SESSION

WSs-2 szen Budget Advisory Committee Recommendatzons Board and Staff Discussion and
: Revzew of the 1994-95 JUVENILE JUSTICE DIVISION Budget. :

HAL OGBURN, DWAYNE McNANNA-Y, MURIEL GOLDMAN,
NAN WALLER AND BILL FOGARTY PRESENTATIONS AND
RESPONSE TO BOARD QUESTIONS AND DISCUSSION. STAFF
10 RESPOND TO FOLLOW UP INFORMATION REQUESTS

Monday, May 9, 1994 - 3.00 PM
Multnomah County Courthouse, Room 602

- BUDGET HEARING

Chair Beverly Stein convened the hearing at 3:00 p.m, with Vce—Chazr Tanya Collzer
-1- .



Commissioners Sharron Kelley, Gary Hansen and Dan Saltzman present.

BH-2  PUBLIC HEARING on the 1994-95 JUVENILE JUSTICE DIVISION Budget
Testimony Limited to 3 Minutes Per Person.

PETER SERRELL, NORMAN RUPP PAM PATTON, GARY
- McCLELLAN, TIMOTHY TRAVIS, SANDRA DIXON GAIL
I MEYER, BOB BERNSTEIN, LYNNE COX AND APHISETH
’ VILALAY TESTIMONY IN SUPPORT OF FUNDING FOR VARIOUS

JID PROGRAMS AND RESPONSE TO BOARD QUESTIONS.

There being no further public testimony, the hearing was adjourned at 3:41 p.m.

' Monday, May 9, 1994 - 3:30 PM
Multmomah County Courthouse, Room 602

BUDGET WORK SESSION

WS-3  Citizen Budget Advisory Committee Recomn'zenddtions, Board and Staff Discussion and
Review of the 1994-95 DISTRICT ATTORNEY’S OFFICE Budget."

' MICHAEL SCHRUNK AND SARA LAMB PRESENTATIONS AND
RESPONSE TO BOARD QUESTIONS AND DISCUSSION. STAFF
TO RESPOND TO FOLLOW UP INFORMATION REQUESTS.

Monday, May 9, 1994 - 4:30 PM
Multnomah County Courthouse, Room 602

BUDGET HEARING

Vice-Chair Tanya Collier convened the hearing at 4:15 p.m., with Commzsszoners
Sharron Kelley and Dan Saltzman present, and Commzsszoner Gary Hansen and Chair Beverly
Stein excused. ‘

BH-3  PUBLIC HEARING on the 1994-95 DISTRICT ATI‘ORNEY’S OFFICE Budger.
Testimony Limited to 3 Minutes Per Person.

NINA CANFIELD, BOB FREDRIKSON, MELISSA DELANEY AND
KATHERINE ANDERSON TESTIMONY IN SUPPORT OF
FUNDING FOR NEIGHBORHOOD DA PROGRAM.

There being no further public testimony, the hearing was adjourned at 4:25 p.m.

Tuesday, May 10, 1994 - 9:00 AM
Multnomah County Courthouse, Room 602

BUDGET WORK SESSION

WS-4  Citizen Budget Advzsory Committee Recommendations, Board and Staﬁ’Dzscusszon and
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" Review of the 1994-95 MULTNOMAH COUNTY SHERIFF’S OFFICE Budget.

BILL FARVER PRESENTATION OF CHAIR’S PROPOSED LAW
ENFORCEMENT PLAN AND RESPONSE TO BOARD QUESTIONS.
BOB SKIPPER, DAN GARDNER, LARRY AAB AND JOHN
SCHWEITZER PRESENTATIONS AND RESPONSE TO BOARD
QUESTIONS AND DISCUSSION. LAURA HARRYMAN, SHAUN
COLDWELL AND JOHN BUNNELL RESPONSE TO BOARD
QUESTIONS.  STAFF TO RESPOND TO FOLLOW up
INFORMATION REQUESTS.

Tuesday, May 10, 1994 - 11:30 AM
Multmomah County Courthouse, Room 602

BUDGET HEARING

Chair Beverly Stein convened the hearing at 11:27 a.m., with Vice-Chair Tanya
Collier, Commissioners Sharron Kelley, Gary Hansen and Dan Saltzman present.

BH-4 . PUBLIC HEARING on the 1994-95 MULTNOMAH COUNTY SHERIFF’S OFFICE
Budget. Testimony Limited to 3 Minutes Per Person.

GUSSIE McROBERT, PAUL LORENZINI, SHARON McCORMACK, |

- CARLOS RIVERA, ALLANYA GUENTHER, STEVE MOSKOWITZ,
DAN HANDELMAN AND NAN STARK TESTIMONY IN SUPPORT
OF CHAIR’S MCSO BUDGET PROPOSAL. JONATHON ADAMS,

- JACK ADAMS, BOB SKIPPER, BILL STEWART, FRANK
GEARHART, DENISE FUGATE, TOM CROPPER, FRANK CLEYS,
ARDEN BALLOU, PAUL THALHOFER, BRENT COLLIER AND
SALLY LUCERO TESTIMONY IN OPPOSITION TO CHAIR’S
MCSO BUDGET PROPOSAL.

There being no further public iestimony, the hearing was adjourned at 12:25 p.m.

Tuesday, May 10, 1994 - 1:30 PM
Multmomah County Courthouse, Room 602

'BOARD BRIEFING

B-1 ~  Report on the Oregon Economic Development Draft Regional Strategies Application
Jor Multnomah and Washington Counties Presented by Regzonal Board Co-Chairs
Patricia Scruggs and Jack Orchard.

;PAIRICIA SCRUGGS, JACK ORCHARD, JIM HARPER, EVA
PARSONS AND DARRELL SIMS PRESENTATION AND
RESPONSE TO BOARD QUESTIONS. MR. ORCHARD
INTRODUCED AND ACKNOWLEDGED STAFF SUPPORT OF
STEVE GOEBEL, ELIZABETH GOEBEL AND LISA NISENFELD.
CHAIR STAFF TO SUBMIT RESOLUTION FOR BOARD
CONSIDERAHON AND APPROVAL ON MAY 24, 1994
-3-



Tuesday, May 10, 1994 - 2:00 PM
Multnomah County Courthouse, Room 602

P ING ITE,

Chazr Beverly Stein convened the meetmg at 2 :00 p.m., with Vice-Chair Tanya Collier,

Commissioners Sharron Kelley, Gary Hansen and Dan Saltzman present.

P-1

P-2

P-3

P4

CU 4-94/

- HV 1-94 Review the April 11, 1994 Hearings Officer Decision DENYING

Conditional Use Request for a Single Family Residence Not Related to Forest
Management and DENYING Request for a Major Side Yard Setback Variance, for

Property Located at 20021 NW MORGAN ROAD, PORTLAND.
DECISION READ, NO APPEAL FILED, DECISION STANDS.

PRE 12-93 Review the April 18, 1994 Hearings Officer Decision, REVERSING
Administrative Decision, and DENYING Entire Application for a Single Family
Residence in Conjunction with Farm Use in the EFU Zone, for Property Located at 100
NE LUCAS ROAD, PORTLAND.

DECISION READ, NO APPEAL FILED, DECISION STANDS.

FD 1-94 PUBLIC HEARING, DE NOVO, 20 MINUTES PER SIDE, in the Matter

of an Appeal of the March 1, 1994 Hearings Officer Decision DENYING a Request for

.a 4.5 Foot Height Variance to the Finished Floor Elevation for a Proposed Single

Family Residence on Property within the Flood Hazard District, for Property Located

‘at 11930 SE LIEBE STREET, PORTLAND.

BOB HALL REPORTED THAT APPLICANT’S ATTORNEY WAS
NOT NOTIFIED OF TODAY’S HEARING DATE IN A TIMELY
MANNER AND HAS REQUESTED A SET OVER DUE TO A-
SCHEDULING CONFLICT. FOLLOWING DISCUSSION AND
UPON MOTION OF COMMISSIONER KELLEY, SECONDED BY
COMMISSIONER COLLIER, IT WAS UNANIMOUSLY APPROVED
THAT THE HEARING FOR FD 1-94 BE CONTINUED TO 1:30 PM,
TUESDAY, MAY 24, 1994. IN. RESPONSE TO BOARD
DISCUSSION AND REQUEST, HEARINGS OFFICER ROBERT
LIBERTY ADVISED HE WOULD PRESENT HIS DECISION AT
- THE MAY 24 HEARING.

ED 3-94 PUBLIC HEARING, DE NOVO, 20 MINUTES PER SIDE, in the Matter

 of an Appeal of the March 1, 1994 Hearings Officer Decision DENYING a Request for

a 4.5 Foot Height Variance. to the Finished Floor Elevation for a Proposed Single
Family Residence on Property within the Flood Hazard District, for Property Located
at 11950 SE LIEBE STREET, PORTLAND.

UPON MOTION OF COMMISSIONER KELLEY, SECONDED BY

COMMISSIONER HANSEN, IT WAS UNANIMOUSLY APPROVED

THAT THE HEARING FOR FD 3-94 BE CONTINUED TO 1:30 PM,

TUESDAY, MAY 24, 1994. IN RESPONSE TO A QUESTION OF
-4-




COMMISSIONER KELLEY, SCOTT PEMBLE EXPLAINED THE
BOARD MAY COMBINE THE HEARINGS FOR FD 1-94 AND FD

~ 3-94 UPON APPLICANT’S AGREEMENT.

P-5  RESOLUTION in the Matter of Designating June 13, 1994, August 16, 1994 and
August 30, 1994 as Meeting Days to Delzberate Land Use Plannmg Issues

COMMISSIONER HANSEN MOVED AND COMMISSIONER
KELLEY SECONDED, APPROVAL OF P-5. MR. PEMBLE
EXPLANATION AND RESPONSE TO BOARD QUESTIONS.
FOLLOWING BOARD DISCUSSION, COMMISSIONERS HANSEN
AND KELLEY WITHDREW THEIR MOTION AND SECOND.
BOARD DIRECTED MR. PEMBLE TO CHECK BOARD
CALENDARS FOR POSSIBLE SCHEDULING CONFLICTS AND

SUBMIT REVISED RESOLUTION FOR UNANIMOUS CONSENT

CONSIDERATION ON THURSDAY, MAY 12, 1994.

MR. PEMBLE, SHARON TIMKO AND BOARD DISCUSSION

CONCERNING PROPOSED SITE VISITS TO ANGELL BROTHERS

AND HOWARD CANYON QUARRIES. CHAIR STEIN AND VICE-

CHAIR COLLIER EXPRESSED INTEREST IN VISITING SITES.

There being no further business, the meeﬁng was ddjoumed at 2:29 p.m.

OFFICE OF THE BOARD CLERK
for MULTNOMAH COUNTY, OREGON

G oRav ( (s o

Deborah L. Bogstad

Wednesday, May 11, 1994 - 1:30 PM
| Multnomah County Courthouse, Room 602

BUDGET HEARING

. Chair Beverly Stein convened the meeting at 1:36 p.m., with Vice-Chair Tanya Collier,
Commissioners Sharron Kelley, Gary Hansen and Dan Saltzman presen.

BH-5  PUBLIC HEARING on the 1994-95 AGING SERVICES DIVISION and JUVENILE
JUSTICE DIVISION Budgets. Testimony Limited to 3 Minutes Per Person.

KATHLEEN GOLDSTEIN TESTIMONY IN SUPPORT OF
FUNDING FOR ASD PUBLIC GUARDIAN PROGRAM. SID
LEZAK, BETSY AMES, MARK ANDERSON, HAL HART AND
DAVID FUKS TESTIMONY IN SUPPORT OF FUNDING FOR JJD
VORP PROGRAM. _

Ihere’b'eing no further business, thé meeting was adjourned at 2:13 p.m.
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Thursday, May 12, 1994 - 9:30 AM
Multnomah County Courthouse, Room 602

REG MEETI

Chair Beverly Stein convened the meeting at 9: .35 a.m., with Vice-Chair Tanya Collier,

Commzsszoners Sharron Kelley, Gary Hansen and Dan Saltzman present.

CONSENT CALENDAR

UPON MOTION OF COMMISSIONER SALTZMAN, SECONDED
BY COMMISSIONER KELLEY, ITEM C-1 WAS UNANIMOUSLY
MOVED FROM THE CONSENT CALENDAR TO THE REGULAR
AGENDA.

3

UPON MOTION OF COMMISSIONER HANSEN, SECONDED BY
COMMISSIONER KELLEY, THE CONSENT CALENDAR (IIEMS
C-2 IHROUGH C-6) WAS UNANIMOUSLY APPROVED

DEPART, MENT OF HEALTH

- C-2

: _Ranﬁcanon of Amendment No. 6 to Intergovemmental Agreement Contract 200724

Between Oregon Health Division and Multnomah County, Reflecting Increased Revenue
Jor Various County Health Department Programs, for the Period July 1, 1993 through
June 30, 1994 .

Ratzﬁcanon of Intergovernmental Agreement Contract 200015 Between Oregon Health
Division and Multnomah County, Providing Funds for Various County Health
Department Programs, for the Period July 1, 1994 through June 30, 1995

DEPARTMENT OF ENVIRONMENTAL SERVICES

c4

c5

ORDER in the Matter of the Execution of Deed D941003 Upon Complete Performance
of a Contract to Gregory Grenon

ORDER 94-85.

ORDER in the Matter of the Execution of Deed D941 007 Upon Complete Performance

~ of a Contract to Jeffrey Paul Fish

ORDER 94-86.

AGING SERVICES DIVISION

Ratification of Amendment No. 1 to Intergovemmental Agreement Contract 103554

6
Between the City of Portland and Multnomah County, Increasing Funds to the City for
the Operation of Aging Services, and Increasing Responsibilities of the Portland-
Multnomah Commission on Aging, for the Period July 1, 1993 through June 30, 1994
REGULAR AGENDA



NON-DEPARTMENTAL

C-1

In the Matter of the Appointments of Nancy Chase, Metro Parks; Jim Sjulin, Portland

Parks; Les Wilkins, Gresham Parks,; Valerie Lantz, Troutdale Parks,; Katherine Burk,

Board of County Commissioners, Sharon Timko, Board of County Commissioners, Jim
Desmond, Trust for Public Land and Mike Houck, Urban Streams Council to the

NEIGHBORHOOD GREENSPACES CONCEPT COMMITIEE '

COMMISSIONER HANSEN MOVED AND COMMISSIONER
KELLEY SECONDED, APPROVAL OF C-1. UPON MOTION OF
COMMISSIONER SALTZMAN, SECONDED BY COMMISSIONER
KELLEY, IT WAS UNANIMOUSLY APPROVED THAT RICHARD
PAYNE, DEPARTMENT OF ENVIRONMENTAL SERVICES; AND
WES RISHER, OFFICE OF NEIGHBORHOOD ASSOCIATIONS, BE
INCLUDED IN THE LIST OF APPOINTMENTS TO THE
NEIGHBORHOOD GREENSPACES CONCEPT COMMITTEE.
- APPOINTMENTS UNANIMOUSLY APPROVED, AS AMENDED.

SHERIFF’S OFFICE

R-1

. R-2

R-3

PROCLAMATION in the Matter of Proclaiming May 9-15, 1994, as PEACE
OFFICERS MEMORIAL WEEK in Multomah County

PROCZAMAHON in the Matter of Proclaiming May 15 1994 as PEACE OFFICERS

MEMORIAL DAY in Multnomah County

COMMISSIONER KELLEY MOVED AND COMMISSIONER
SALTZMAN SECONDED, APPROVAL OF R-1 AND R-2. SHERIFF
BOB SKIPPER READ PROCLAMATIONS. PROCLAMAHONS 94-
87 AND 94-88 UNANIMOUSLY APPROVED.

COMMUNITY AND FAMILY SERVICES DIVISION

Ratification of Intergovernmental Agreement Contract 105054 Between Clackamas,
Multnomah and Washington Counties, Providing the Basis for a Cooperative Working
Relationship for the Purpose of Operating the New Regional Plan for Shared Acute
Care Resources to Serve Patients in Psychiatric Crisis

- COMMISSIONER KELLEY MOVED AND COMMISSIONER
- - SALTZMAN SECONDED, APPROVAL OF R-3. REX SURFACE
- EXPLANATION AND RESPONSE TO BOARD QUESTIONS.
BOARD ACKNOWLEDGED STAFF EFFORTS. AGREEMENT

UNANIMOUSLY APPROVED. '

DEPARTMENT OF HEALTH -

R4

Ratification of Amendment No. 1 o Imergoveinmental Agreement Contract 202114

- Berween Multnomah County and Portland Community College, Providing Clinical
Learning Experiences for Portland Community College Medical Records Interns

COMMISSIONER HANSEN MOVED AND COMMISSIONER
-7- ,



R-5

~ KELLEY SECONDED, APPROVAL OF R-4. BILLI ODEGAARD
EXPLANATION. AGREEMENT APPROVED, WITH
COMMISSIONERS KELLEY, COLLIER, HANSEN AND STEIN
VOTING AYE, AND COMMISSIONER SALTZMAN ABSTAINING
DUE TO HIS POSITION ON THE PCC BOARD OF DIRECTORS.

Request for Approval of a Notice of Intent to Apply for a $1,470 Matching Grant from

the Metropolitan Service District Funding Illegal Dumping Control and Clean-Up

Activities to be Carried Out by the Vector Control Office of Environmental Health

COMMISSIONER HANSEN MOVED AND COMMISSIONER
KELLEY SECONDED, APPROVAL OF R-5. PETER DeCHANT
EXPLANATION.  NOTICE OF INTENT UNANIMOUSLY
APPROVED.

AGING SERVICES DIVISION

" R6

¢ . uc-1

Request for Approval of a Notice of Intent to Apply for a $11,000 Grant from the State |
of Oregon Senior and Disabled Services Division, for a Pilot Project Providing
Treatment and Motivational Counseling for a Minimum of Ten Alcohol and Drug

- Dependent Elderly Nursing Home Residents at Risk for Recurring Hospitalization and
- Institutionalization without Treatment, for the Period July 1, 1994 through June 30,

1995

COMMISSIONER SALTZMAN MOVED AND COMMISSIONER
HANSEN SECONDED, APPROVAL OF R-6. KATHY GILLETTE

- EXPLANATION. NOTICE OF INTENT UNANIMOUSLY
APPROVED. :

UPON MOTION OF COMMiSSIONER’KELLEY, SECONDED BY
COMMISSIONER COLLIER, CONSIDERATION OF THE
FOLLOWING ITEM WAS UNANIMOUSLY APPROVED

RESOLUTION in the Master of Designating June 13, 1994 and August 30 1994 as
Meeting Days to Delzberate Land Use Planmng Issues

UPON MOTION OF COMMISSIONER SALTZMAN, SECONDED
BY COMMISSIONER COLLIER, RESOLUTION 94-89 WAS
- UNANIMOUSLY APPROVED. :

PUBLIC COMMENT

R-7

Opportumty for Public Comment on Non-Agenda Matters. Tesnmony Lzmzted to Three
Minutes Per Person. _

ROBERT BUTLER TESTIMONY CONCERNING NEED FOR TAX
REFORM ON SMALL BUSINESSES. COMMISSIONER
SALTZMAN ADVISED HE WILL LOOK INTO THE BUSINESS
INCOME TAX ISSUE.

: Ihere being no further business, the meeting was adjourned at 9:55 a.m.
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OFFICE OF THE BOARD CLERK
Jor MULTNOMAH COUNTY, OREGON

(DR (Lousteo

Deborah L. Bogstad

Thursday, May 12, 1994 - 10:00 AM
(or Immediately Following Regular Meeting)
Multnomah County Courthouse, Room 602

BUDGET WORK SESSION

WS-5  Board and Staff Discussion and Review of the 1994-95 COMMUNITY AND FAMILY
SERVICES DIVISION Budget.

LOLENZO POE, SUSAN CLARK, KATHY TINKLE, NORMA
JAEGER AND BILL THOMAS PRESENTATIONS AND RESPONSE
TO BOARD QUESTIONS AND DISCUSSION. STAFF TO
RESPOND TO FOLLOW UP INFORMATION REQUESTS.

FOLLOWING BOARD DISCUSSION, DAVE WARREN DIRECTED
 TO COORDINATE SCHEDULE FOR BOARD WORK SESSIONS
UPON STAFF COMPLETION OF FOLLOW UP INFORMATION

REQUESTS. 8:30 AM, FRIDAY MAY 13, 1993 CFS WORK
SESSION CANCELLED.

Thursday, May 12, 1994 - 11:15 AM
Multnomah County Courthouse, Room 602

EXEC SESST

EI The Multnomah County Board of Commissioners Will Meet in Executive Session
Pursuant to ORS 192.660 (1)(h) for Consultation with Legal Counsel Concemmg
Current Litigation.

5§

EXECUTIVE SESSION HELD.

Friday, May 13, 1994 - 8:30 AM
Multnomah County Courthouse, Room 602

BUDGET WORK SESSIO.

WS-6  Continued Board and Staff Discussion and Review of the 1994-95 COMMUNITY AND
FAMILY SERVICES DIVISION Budget.

CANCELLED.




Friday, May 13, 1994 - 9:30 AM
Multnomah County Courthouse, Room 602

BUDGET HEARING

Chair Beverly Stein convened the hearing at 9:35 a.m., with Vice-Chair Tanya Collzer
Commissioners Sharron Kelley, Gary Hansen and Dan Saltzman present .

BH-6  PUBLIC HEARING on the 1994-95 DISTRICT' ATTORNEY’S OFFICE and
MULTNOMAH COUNTY SHERIFF’S OFFICE Budgets. Testimony Limited to 3
Minutes Per Person. :

AT THE REQUEST OF MAYOR THALHOFER, CHAIR STEIN
ALLOWED ELECTED OFFICIALS UP TO 10 MINUTES FOR
TESTIMONY. PAUL THALHOFER, ROGER VONDERHARR,
MEL HEDGPETH, DANIEL BALL, DICK STAGG, JOHN
HARRINGTON, MICHAEL REESE, CAMERON VAUGHAN-TYLER,

RUSSELL SPENCER, WAYNE McDONNELL, JOSEPH SHAFFER,

DAVID RIPMA, KAREN LARSEN, SHIRLEY LARSON, JEAN
FEARS, NANCY JONES-WRIGHT, JIM RODGERS, SUE GAITES,
COREY RIFE, MATT LARSON, MONIQUE BARNHART, FRED
HOLEVAS, MINDY FUGATE, MAURA WHITE, CASSANDRA
CURRY, LARRY ROBERTS, ARDEN BALLOU, KAREN ELLIS AND
SUSAN FRANKS TESTIMONY IN OPPOSITION TO CHAIR’S
MCSO BUDGET PROPOSAL. BALTAZAR ORTIZ AND HAROLD
AMIDON TESTIMONY IN SUPPORT OF CHAIR’S MCSO BUDGET
PROPOSAL. = ROSANNE LEE TESTIMONY IN SUPPORT OF
FUNDING FOR NEIGHBORHOOD DA PROGRAM.

There béing no further bl)siness, the meeting was adjourned at 11:31 p.m.




MULTNOMAH COUNTY OREGON

BOARD OF COUNTY COMMISSIONERS

: OARD CLERK ' ' ~ BEVERLYSTEN « CHAIR .« 248-3308
gg?g!ﬁs?g L'-‘OEF{?LAND BUILDING ' - DAN SALTZMAN « DISTRICT 1« 248-5220 -
1120 SW. FIFTH AVENUE ‘ GARY HANSEN « DISTRICT2  + 248-5219
PORTLAND, OREGON 97204 TANYA COLLIER + DISTRICT3 » 248-5217

SHARRON KELLEY » DISTRICT 4 » 248-5213
CLERK'S OFFICE «  248-3277 248-5222

AGENDA

MEEIYNGS OF THE MULTNOMAH COUNTY BOARD OF COMMISSIONERS
FOR THE WEEK OF

MAY 9. 1994 - MAY 13, 1994

Monday, May 9, 1994 - 10:00 AM - ASD Budget Work Session . . . . . . . .. " Page 2
Monday, May 9, 1994 - 11:30 AM - ASD Budget Hearing . ........... - Page 2
‘Monday, May 9, 1994 - 1:30 PM - JJD Budget Work Session . . ........ Page 2
Monday, May 9, 1994 - 3:00 PM - JID Budget Hearing .. ........... Page 2
‘Monday, May 9, 1994 - 3:30 PM - DA Budget Work Session . ......... Page 2
Monday, May 9, 1994 - 4:30 PM - DA Budget Hearing . ............ Page 2
Tuesday, May 10, 1994 - 9:00 AM - MCSO Budget Work Session . ...... Page 3
Tuesday, May 10, 1994 - 11:30 AM - MCSO Budget Hearing . . ........ Page 3
Tuesday, May 10, 1994 - 1:30 PM - Board Briefing . . . . ............ Page 3
Tuesday, May 10, 1994 - 2:00 PM - Planning Items . . . ............. Page3
Wednesday, May 11, 1994 - 1:30 PM - ASD/JID Budget Hearing . . . . ... Page 4
Thursday, May 12, 1994 - 9:30 AM - Regular Meeting . . ............ Page'l.l
Thursday, May 12, 1994 - 10:00 AM - CFS Budget Work Session . ...... Page 6
‘Thursday, May 12, 1994 11:15 AM - Executive Sesszon ........... .. Page6
Fnday, May 13, 1994 - 8:30 AM - CFS Budget Work Session . . . ....... Page 6
| Friday, May 13, 1994 - 9:30 AM - DA/MCSO Budget Hearing . . .. ... .. Page 7

Thursday Meetings of the Multnomah County Board of Commissioners are
taped and can be seen by Paragon Cable subscribers at the following times:

Thursday, 6:00 PM, Channel 30 - East County only '

Friday, 10:00 PM, Channel 30 :

Saturday 12:30 PM, Channel 30

Sunday, 1:00 PM, Channel 30
INDIVIDUALS WITH DISABILITIES MAY CALL THE OFFICE OF THE BOARD
CLERK AT 248-3277 OR 248-5222, OR MULTNOMAH COUNTY TDD PHONE 248-
5040, FOR INFORMATION ON AVAILABLE SERVICES AND ACCESSIBILI TY.

AN EQUAL OPPOHTlfNITY EMPLOYER



ws-1

BH-1

Monday, May 9, 1994 - 10:00 AM .
Multnomah County Courthouse, Room 602

BUDGET WORK SESSION

Citizen Budgei Advisory' Committee Recommendations, Board and Staff

Discussion and Review of the 1994-95 AGING SERVICES DIVISION Budget.

, ¢
Monday, May 9, 1994 - 11:30 AM
- Multnomah County Courthouse, Room 602 |

BUDGET HEARING

PUBLIC HEARING on the 1994-95 AGING SERVICES DIVISION Budget
Testimony Limited to 3 Minutes Per Person

WSs-2

BH-2

Monday, May 9, 1994 - 1:30 PM
Multomah County Courthouse, Room 602

BUDGET WORK SESSION

Citizen Budget Advisory Committee Reéommendations Board and Staff
Discussion and Review of the 1994-95 JUVENILE JUSTICE DIVISION

. Budget.

" Monday, May 9, 1994 - 3:00 PM
Multmomah County Courthouse, Room 602

BUDGET HEARING

PUBLIC HEARING on the 1994-95 JUVENILE JUSTICE DIVISION Budget
Testimony Lzmzted to 3 Mmutes Per Person.

wSs-3

Monday, May 9, 1994 - 3:30 PM
Multnomah County Courthouse, Room 602

BUDGET WORK SESSION

Citizen Budget Advisory Committee Recommendations, Board and Staff
Discussion and Review of the 1994-95 DISTRICT ATTORNEY’S OFFICE

‘ Budget

Monday, May 9, 1994 - 4:30 PM
- Multnomah County Courthouse, Room 602

BUDGET HEARING
2.



BH-3

PUBLIC HEARING on the 1994—95 DISTRICT ATTORNEY’S OFFICE
Budget. Testimony Limited to 3 Minutes Per Person.

WS4

" BH-4

Tuesday, May 10, 1994 - 9:00 AM
Mulmomah County Courthouse, Room 602

' BUDGET WORK SESSION

szen Budget Advisory Committee Recommendatzons Board and Staff -

' Discussion and Review of the 1994-95 MULTNOMAH COUNTY SHERIFF’S

OFFICE Budget.

‘Tuesday, May 10, 1994 - 11:30 AM
Multnomah County Courthouse, Room 602

BUDGET HEARI,

PUBLIC HEARING on the 1994-95 MULTNOMAH COUNTY SHERIFF’S

OFFICE Budget. Testimony Limited to 3 Minutes Per Person.

" B-1

Tuesday, May 10, 1994 - 1:30 PM
Multnomah County Courthouse, Room 602

BOARD BRIEFING

Report on the Oregon Economic Development Drafi Regional Strategies
Application for Multnomah and Washington Counties Presented by Regional
Board Co-Chairs Patricia Scruggs and Jack Orchard.

P2

Tuesday, May 10, 1994 - 2:00 PM
Multnomah County Courthouse, Room 602

PLANNING ITEMS o L

CU 4-94/

HV 1-94 - Review the April 11, 1994 Hearings Officer Decision
DENYING Conditional Use Request for a Single Family Residence Not Related
to Forest Management and DENYING Request for a Major Side Yard Setback

Variance, for Property Located at @21 NW MORGAN ROAD, PORTLAND.

PRE 12-93 Review the Apnl 18, 1994 Hearings Officer Deczszon,
REVERSING Administrative Decision, and DENYING Entire Application for
a Single Family Residence in Conjunction with Farm Use in the EFU Zone, for
Property Located at 100 NE LUCAS ROAD, PORTLAND.

-3-



P-5

3

FD 1-94 PUBLIC HEARING, DE NOVO, 20 MINUTES PER SIDE, in
the Matter of an Appeal of the March 1, 1994 Hearings Officer Decision
DENYING a Request for a 4.5 Foot Height Variance to the Finished Floor -
Elevation for a Proposed Single Family Residence on Property within the
Flood Hazard District, for Property Located at 11930 SE LIEBE STREET,
PORTLAND. -

FD 3- 4 o PUBLIC HEARING, DE NOVO, 20 MINUTES PER SIDE, in
the Matter of an Appeal of the March 1, 1994 Hearings Officer Decision
DENYING a Request for a 4.5 Foot Height Variance to the Finished Floor
Elevation for a Proposed Single Family Residence on Property within the
Flood Hazard District, for Property Located at 11950 SE LIEBE STREET,
PORTLAND. - S . |

RESOLUTION in.ihe Matter of Designating June 13, 1 994, August 16, 1994
and August 30, 1994 as Meeting Days to Deliberate Land Use Planning Issues

BH-5

' Wednesday, May 11, 1994 - 1:30 PM
Multnomah County Courthouse, Room 602

B ET HEARIN
PUBLIC HEARING on the 1994-95 AGINGI SERVICES DIVISION and

JUVENILE JUST. ICE DIVISION Budgets Testimony Limited to 3 Minutes
Per Person.

- CONSENT CALENDAR

Thursday, May 12, 1994 - 9. 30AM
Multnomah County Courthouse, Room 602

' RE MEETING

NON-DEPARTMENTAL

C-1

In the Matter of the Appointments of Nancy Chase, Metro Parks; Jim Sjulin,

Portland Parks; Les Wilkins, Gresham Parks; Valerie Lantz, Troutdale Parks;

Katherine Burk, Board of County Commissioners; Sharon Timko, Board of
County Commissioners; Jim Desmond, Trust for Public Land and Mike Houck,
Urban Streams Council to the NEIGHBORHOOD GREENSPA CES CONCEPT
COMMITTEE

DEPARTMENT OF HEALTH

C-2

Ratification of Amendment No. 6 to Intergovernmental Agreement Contract
200724 Between Oregon Health Division and Multmomah County, Re;ﬂectmg
- -4



C-3

Incredsed Revenue for Various Coutzty Health Department Programs, for the
Period July 1, 1993 through June 30, 1994 :

Ratification of Intergovernmental Agreement Contract 200015 Between Oregon
Health Division and Multnomah County, Providing Funds for Various County
Health Department Programs, for the Period July 1, 1 994 through June 30,
1995 : A

DEPARTMENT OF Eﬁ ZIRQHMENTAL SERVICES

c4

5

ORDER in the Matter of the Execution of Deed D941003 Upon Complete

Performance of a Contract to Gregory Grenon

ORDER in the Matter of the Execution of Deed D941007 Upon Complete
Performance of a Contract to Jeffrey Paul Fish

- AGING SERVICES DIVISION

C6

Ratification of Amendment No. 1 to Intergovernmental Agreement Contract
103554 Between the City of Portland and Multnomah County, Increasing

Funds to the City for the Operation. of Aging Services, and Increasing

 Responsibilities of the Portland-Multnomah Commission on Agmg, for the
Period July 1, 1993 through June 30, 1994 '

REGULAR AGEHDA
SHERIFF’S OFFICE

R-1

R-2

PROCLAMATION in the Matter of Proclaiming May 9-15, 1994, as PEACE
OFFICERS MEMORIAL WEEK in Multnomah County

PROCLAMATION in the Matter of Proclaiming May 15, 1994, as PEACE

OFFICERS MEMORIAL DAY in Multnomah County

COMMUNITY AND FAMILY SERVICES DIVISION

'R-3

Ratification of Intergovernmental Agreement Contract 105054 Between
Clackamas, Multnomah and Washington Counties, Providing the Basis for a
Cooperative Working Relationship for the Purpose of Operating the New
Regional Plan for Shared Acute Care Resources to Serve Patients in
Psychiatric Crisis ' :

DEPARTMENT OF HEALTH

R-4

Ranﬁcation of Amendment No. 1 to Intergovernmental Agreement Contract

202114 Between Multnomah County and Portland Community College,

Providing Clinical Learning Experiences for Portland Community College

' ~ Medical Records Intems

5



Request for Approval of a Notice of Intent to Apply for a $1,470 Matching
Grant from the Metropolitan Service District Funding lllegal Dumping Control
and Clean-Up Activities to be Carried Out by the Vector Control Oﬁ‘ice of
Envzronmental Health

AQING SER Y_IQE,S Dl ZISIQ_H

R6

- Request for Approval of a Notzce of Intent t0 Apply for a $11,000 Grant from

the State of Oregon Senior and Disabled Services Division, for a Pilot Project
Providing Treatment and Motivational Counseling for a Minimum of Ten
Alcohol ‘and Drug Dependent Elderly Nursing Home Residents at Risk for
Recurring Hospitalization and Institutionalization without Treatment, for the
Period July 1, 1994 through June 30, 1995

UBLIC COMMENT

R-7

Opportunity for Public Comment on Non—Agenda Matzters. Testzmony Limited
1o Three Minutes Per Person.

ws-5

Thursday, May 12, 1994 - 10:00 AM
(or Immediately Following Regular Meeting)
Multnomah County Courthouse, Room 602

BUDGET WORK SESSION

Board and Staff Discussion and Review of the 1994-95 COMMUNITY AND

FAMILY SERVICES DIVISION Budget.

Thursday, May 12, 1994 - 11:15 AM
Multnomah County Courthouse, Room 602

EXECUTIVE SESSION

The Multnomah County Board of Commissioners Will Meet in Executive
Session Pursuant to ORS 192.660 (1)(h) for Consultation with Legal Counsel
Concerning Current Litigation (11:15 AM TIME CERTAIN, 30 MINUTES
REQUESIED)

WS-6

- Friday, May 13, 1994 - 8:30 AM
Multnomah County Courthouse, Room 602

BUDGET WORK SESSION
Continued Board and Staff Discussion and Review of | the 1994-95

COMMUNITY AND FAMILY SERVICES DIVISION Budget.
-6-



Friday, May 13, 1994 - 9:30 AM
Multmomah County Courthouse, Room 602

BUDGET HEARING
BH-6  PUBLIC HEARING on the 1994-95 DISTRICT ATTORNEY’S OFFICE and

- MULTNOMAH COUNTY SHERIFF’S OFFICE Budgets Testimony Limited
to 3 Minutes Per Person.

1994-2.AGE/30-36/dlb



LTNOM TY BUDGET MEETING SCHEDULE
" (May 5. 1994 Revision)

Community & Family Services

Division (CFS) Work Session 5/3/94 . 9:00-11:30 am - Board Room +
CFS Public Testimony 3/3/94 11:30-12:00 pm - Board Room
Health Department (HD) Work
Session _ 5/4/94 9:00-11:30 am - Board Room
' HD Public Testimony 3/4/94 11:30-12:00 pm - Board Room
*CFS/HD Public Testimony 3/4/94 1:30-4:30 pm - Board Room
. Budget 101 Orientation o 5/4/94 6:00-7:00 pm - Central Library
- Public Hearing/Budget ' S5/4/94 7:00-8:00 pm - Central Library
- ' _ . : Auditorium, 801 SW _ 10th,
o Portland |
Aging Services Division : ‘ 4
(ASD) Work Session 5/9/94 10:00-11:30 am - Board Room
ASD Public Testimony ‘ 5/9/95 f 11:30-12:00 pm - Board Room
Juvenile Justice Division . o ~ :
(JJD) Work Session 5/9/94 1:30-3:00 pm - Board Room .
JID _Public Testimony 5/9/94 3-:00-3:30 pm - Board Room
District Atiomey (DA) Work B | |
Session _ o 5/9/94 ' 3:30-4:30 pm - Board Room
DA _Public Testimony S 5/9/94 4:30-5:00 pm - Board Room
Multnomah County Shenﬁ"s ' | _ _
Office (MCSO) Work Session 5/10/94 9:00-11:30 am - Board Room
MCSO Public Testimony : - 5/10/94 11:30-12:00 pm - Board Room
*4SD/JJID Public Testimony 5/11/94 1:30-3:00 pm - Board Room
Community & Family Services ' ' v
Division (CFS) Work Session 5/12/94 10:00-11:00 am - Board Room
- Community & Family. Services | ‘ |
Division (CFS) Work Session 5/13/94 8:30-9:30 am - Board Room
*DA/MCSO Public Testimony 5/13/94 ' 9:30-12:00 pm - Board Room
Départment of Enviromﬁental | ‘ | ) :
Services (DES) Work Session ' 5/23/94 9:00-11:30 am - Board Room

DES Public Testimony ‘ 3/23/94 ~ 11:30-12:00 pm - Board Room

-1-



ULTNOMAH

TY BUDGET MEETI
(May 5, 1994 Revision)

Department of Commuﬁity _
Corrections (DCC) Work Session 5/23/94
DCC Public Testi _ 5/23/94
DES & Management Support o
Services (MSS) Work Session 5/24/94
DES/MSS Public Testi 5/24/94
Department of Library : ,
Services (DLS) Work Session 5/31/94
DLS Public Testimony 3/31/94
*DLS/DES/DCC Public Testimony J/31/94

- Independent Agencies & Other 6/1/94
Government Support Work Session
Ind/Other Public Testimony : 0/1/94

' Public_' Hearing/Budget 6/1/94
General Work Session 6/7/94.
Public Hearing/Budget 6/7/94
General Work Session 6/8/94
General Work Session 6/14/94
General Work Session 6/15/94
Public Hearing/Adopt Budget 6/16/94

HEDULE - jnued

1:30-4:30 pm - Board Room
4:30-5.:00 pm - Board Room

9:00-11:30 am - Board Room

11:30-12:00 pm - Board Room

- 9:00-11:30 am - Board Room

11:30-12:00 pm - Board Room

 1:30:4:30 pm - Board Room
9:00-11:30 am - Board Room

11:30-12:00 pm - Board Room
7:00-9:00 pm_ - Council
Chambers, Gresham_City Hall,

1333 NW Eastman Parkwgy,

" Gresham sha

9:30-12:00 pm - Board Room

7:00-9:00 pm - Board Rooni

9:30-12:00 pm - Board Room

- 9:30-12:00 pm - Board Room

9:30-12:00 pm - Board Room

:30-12:00 pm - Board Room

(* Denotes Adc_i' itional Public Testimony As Needed)

+ Board Room Address:

Multnomah County Courthouse, Room 602
1021 SW Fourth Avenue, Portland, Oregon 97204

Contact the Oﬁice of the Board Clerk, 248-3277 or 248-5222

Sfor Further Information
- 2_



Mesting Date; MAY 1 0 1934

. , Agenda No.: B"(
(Above Space for Board Clerk’s Use ONLY) "
AGENDA PLACEMENT FORM
~ SUBJECT: Oregon Economic »i)evelopment: Regional Strategies Program
BOARD BRIEFING:  Date Requested: May 10, 1994 30- 700 7-4; e
’ : - Amount of Time Needed: 30 minutes Qelr An\i)
REGULAR MEETING: Date Requested:
Amount of Time Needed:
DEPARTMENT: _Chair’s Office ' - DIVISION:

CONTACT: Sharon Timko | TELEPHONE: 248-3960
| | ' BLDG/ROOM: 106/1410

PERSON(S) MAKING PRESENTATION: Patricia Scruggs and Jack Orchard

ACTION REQUESTED:

[XX] INFORMATIONAL ONLY {] POLICY DIRECTION [ ] APPROVAL [] OTHER

SUMMARY (Statement of rationale for action requested, personnel and fiscal/budgetary impacts, if avziilable):

The co-chairs of the Regional Board‘. Patricia Séruggs and Jack Orchard, will present the draft Regional

- Strategy report. Prior to submitting the Regional Strategy to the State, the Multnomah County Board of

. DEPARTMENT MANAGER:

Commissioners must adopted the strategy. The strategy must by submitted to the Oregon Economic

Development Departm ent by June 1, 1994. A resolution adopting the Regional Strategy will be presented to .
the Board at the May 26, 1994 Board meeting. - This Board briefing will provide an opportunity to review and

comment on the draft Regional Strategy.

SIGNATURES REOUIRED

ELECTED OFFICIAL: M%{N ?\

OR

ALL ACCOMPANYING DOCUMENTS MUST HAVE REQUIRED SIGNATURES

Any Q'u.estions? Call the Oﬂice of the Board Clerk ar 248-3277 or 248-5222.

F :\DATA\CHAIR\WPDATA\FORMS\AGENDA.BCC o ‘ ' ) 5/2/94
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Regional Strategies Application .

Multnomah and Washington Counties
(Draft 4/28/94)

L. Process Overview and Future Action Plah

In February 1994, a Board of 10 private citizens from Multnomah and Washington Counties was
- selected by the Metro Region to participate in the Regional Strategies Program as defined by the State
of Oregon. This Board conducted the following meetings to fac111tate the process of amvmg at the
regional strategy included in this application:

Meeting Purpose

Date Time

2/4/94 gggg 2 B Board Orientation, State Vision, Legal Issues, Workplan Development.
12:00pm - Metro Region Overview, Review of Existing Regional Visions/Activities,

2/18/94 5:00pm Regional Vision & Goals Development, Industry Selection Criteria

A Development, Selection of Industries to Make Presentations to Board. 7

2/25/94 2:08pm - Presentations by Biotechnology and Software Industry Associations and interested parties.
5:00pm :

3/4/94 2:00pm - Presentations by High Technology, Metals, Agriculture, and Aerospace

| 5:00pm Industries and interested parties.

3/10/94 2:00pm - Presentations by Environmental Services, Film & Video, and Tourism
5:00pm Industry Associations and interested parties. :
2:00pm - Overview of OEDD Benchmarking/Performance Measurement Information,

3/18/94 5:00pm Board Selection of Biotechnology, High Technology and Metals Industries, Process
e Discussion to Develop Initial Strategies and Action Plans with Partners.

3/28/94 6:00pm - Biotechnology Strategy Development with Oregon Biotechnology Association, Industry
9:00pm Firms, Educational Partners and Interested Parties

3/30/94 2:00pm - High Technology Strategy Development with American Electronic Association,
5:00pm Industry Firms, Educational Partners and Interested Parties

4/4/94 6:00pm - Metals Industry Strategy Development with Metals Industry Associations,
9:00pm Industry Firms, Educational Partners and Interested Parties

4/8/94 2:00pm - Board Review of Strategy Development Process, Refinement of Strategic Direction and
5:00pm Funding Allocations for Selected Industries.

4/26/94 2:00pm - Board Review of Draft Strategy Document, Further Refinement of Strategic Direction and
5:00pm Funding Allocations for Selected Industries.

The following Regional Strategies Application is the result of these activities to date. Meeting minutes
and source documentation for statistics used in this application reside at the Portland Development
Commission. Public review and adoption by the county commissioners took place during May. It is
important to note that the timing of this process has been compressed during this biennium and has
resulted in significant time constraints on all parties involved in the development of strategies and
action plans identified in the following document.

In order to facilitate the mandated June 1 submission to the State of Oregon, broad based strategies and
action plans have been identified and estimated funding levels were allocated. These funding levels are
subject to change as projects within the identified action plans are finalized. Throughout this summer,
sub-committees will work with partners from each industry to develop final funding allocations and
selection of projects targeted for October, when the Strategic Plan is approved.



Regional Strategies Application
Multnomah and Washington Counties
(Draft 4/28/94) ‘

II. Executive Summary

Three key industries were selected by the Metro Regional Strategies Board to participate in the
Regional Strategies Program as defined by the State of Oregon. Selected industries are Biotechnology,
High Technology and Metals. A Board of 10 private citizens from Multnomah and Washington
Counties developed a vision statement and identified program goals and industry selection criteria. The

- Metro Region's vision is: To Promote A Diverse and Sustainable Economy. Strategies for industry
development over a six year planning horizon were identified and two year action plans were developed
in cooperation with representatives of private industry, educational institutions, industry associations,
local government and economic development institutions.

II1. Strategy Context

A. Regional Organization

The Metro Région strategy was developed and is being submitted to the State of Ofegon as a required
exercise of the Regional Strategies Program. Our planning process has been led by a Board comprised
of 10 private citizens. '

- Five Citizens were appointed by Multnomah County:

Name Telephone 7 Title/Position Company
Jim Harper 241-7506 |Human Resource Director Wacker Siltronic
Eva Parsons 274-6175 [Director of People Development Cellular One
Patricia Scruggs 246-6148 |Consultant B L
Darrell Simms 823-7203 |Bureau of Environmental Services City of Portland
Paul Warr-King 762-3018 |Vice President Key Bank

Five Citizens were appointed by Washington County:

Name Telephone 7 _ Title/Position Company
Betty Atteberry ' 645-4410 |Executive Director Sunset Corridor Assn.
Lyle Chadwick 643-5953 |Certified Public Accountant : _
Joyce Frank 648-2757 |Branch Manager Kelly Temporary Services
Jack Orchard . 228-2525 |Attorney Ball, Janik & Novak
Morgan Pope 628-3562 |Consultant MDP Associates

Assisting the Board were individuals from various local governments, economic development agencies
and industry associations. These participants have been identified in Appendix A. Considerable time
and energy has been invested in making the Metro Regional strategy a dynamic and useful tool for
regional economic development. The Board thanks each participant for their valuable contributions to
the regional community. :



B. Link to the State Strategic Plan and Benchmarks
The Metro Region supports the State's vision, Oregon Benchmarks, by targeting the following:

A. Value-Added Products, Global Business: Economic opportunities are critical for the Metro
‘Region's unemployed, under employed and underrepresented workers. Value added products
in biotechnology, high technology and metals production/fabrication offer regional economic
growth and development opportunities. Education and training is necessary for regional
workforce participants to achieve international standards and achieve global competitiveness
in all industry sectors.

B. Diverse and Productive Industfy The Metro Region will concentrate on boosting total
payroll, per worker payroll, per worker value-added manufacturing, and percentage
employment in value-added manufacturing in selected industries.

C. Build a Superior, World Class Workforce: Workforce development activities will receive
particular emphasis in the form of education and training in addition to awareness programs
for workforce opportunities in identified industries.

D. Public Infrastructure Investment: Real per capita outlays for facilities.

C. Integration of Other Planning Efforts

A thorough review of all state and regional planning efforts was conducted by the Board and staff in
order to assure consistency of strategic direction and avoid duplication of efforts. This review included:
Oregon Shines, Oregon Benchmarks, Oregon Values & Beliefs, Portland Future Focus Strategic Plan,
Prosperous Portland, Metro 2040, Washington County Economic Development, State and Regional
" Workforce Quality Committees, and other local government planning efforts.

IV. Regional Economic Assessment

A. Analysis of the Key Industries '
The Metro Region has the most diverse economy in the state. All Oregon State key 1ndustr1es

participate to some extent in the region's economy:

eAerospace *Fisheries *Plastics
eAgriculture / . eForest Products eProducer Services
eBiotechnology eHigh Technology - eSoftware
eEnvironmental Services eMetals eTourism

oFilm & Video

Employment statistics have been assembled by the State of Oregon Employment Department for 1992
covered employment in the Metro Region :

Metro Region Industry Employment

1.3% Agriculture

4.0% Construction

7.4% Finance, Insurance, Real Estate
13.2% Government :
15.9% Manufacturing
26.5% Services
25.5% Trade

6.3% Transportation



The services industry group accounts for the most jobs in the Metro Region:

 Metro Region Employment in Service Industries

24.0%
4.6%
26.3%
8.1%
9.0%
12.7%
8.4%
6.9%

Business Services

Education Services

Health Services
Hotel/Amusements/Museums
Personal/Repair \
Professional/Legal

Social Services

Other Services

Employment in the trade sector is dominated by restaurants/bars and wholesaling:’

Metro Region Employment in Trade Industries

7.1%
4.4%
24.1%
9.2%
8.5%
13.6%
33.0%

Auto Sales and Service
Apparel and Accessories
Eating/Drinking

Food Stores

General Merchandise
Miscellaneous & Other Retail
Wholesale

The manufacturing sector is the third largest employment group, accounting for approximately 16% of

total employment:

Metro Regi

8.5%
23.8%
10.5%
14.0%

9.6%
10.7%
11.3%
11.7%

anufacturing Emplo nent

Food Products

" Instruments/Electronics

Machinery

Metals

Printing/Publishing
Transportation Equipment
Other Durables

Other Non-Durables

Primary industries employment is different for Multnomah and Washington Counties. Of the top ten
industries in Multnomah County, five are service industries and only one is in manufacturing. In
Washington - County, three of the top ten industries are service, while three are in manufacturing.
Multnomah County has a much higher concentration of employment in finance, insurance, real estate,
transportation, communication and utilities industries. Additionally, Multnomah County has almost
twice the concentration of government employment than Washmgton County given the presence of
several federal governmental agencies.

Washington County has a higher concentration of employment in "goods producing" industries -
agriculture, 'construction, and manufacturing in addition to employment in wholesale firms.
Manufacturing ‘related employment accounts for over one-fourth of total Washington County
employment as compared to 13% for Multnomah County and 17% for the state. Of particular
importance to Washington County is high-technology manufacturing employment. In terms of recent
industry growth, Washmgton County has surpassed both Multnomah County and the state in every
sector of the economy.



The Metro Region's employment base has a high proportion of white collar jobs - executive,
administrative, managerial, professional and specialty occupations, technicians, sales and administrative
support. When compared to state employment statistics, the region is under-represented in its
proportion of what has traditionally been considered blue collar employment - operators/fabricators,
transportation/material movers, laborers, precision product, craftsman and repair.

Given the region's industrial mix, generally larger sized firms, relatively higher cost of living and
concentration of white collar employment, a higher proportion of the work force is employed in more
skilled, higher paying industries than the state as a whole:

Metro Region Average Annual Payroll by Business Sector

Average Average

Business Annual as a % of

Sector Payroll . | Oregon's
Total (all ownership & $26,762 114%

industry types)

Wholesale Trade ‘ $33,892 111%
Manufacturing _ $33,595 113%
Transp./Comm. /Utilities _ $32,417 107%
Construction - $31,619 113%
Finance/Insurance/Real Estate $30,037 111%
Government . _ $29,934 112%
Services | - $23,732 114%
Agriculture $20,353 142%
Retail Sales $15,200 109%

Within the region, Washington County has higher average salaries in manufacturing, wholesale & retail
trade and the service sector. Multnomah County has higher average payrolls in finance, insurance, real
estate, government, transportation, communication, utilities and construction.

B. Inventory of Resources
Multnomah and Washington Counties have many resources as a major metropolitan area including:

¢ Growing Population and Labor Force
- Metro Region population: 963,500 (15% growth by the year 2000)
- Metro Region civilian labor force: 525,700 (20% growth by the year 2000)
- The rate of unemployment is lower than in most of the state

¢ Diversified and Stable Economy
- Broad manufacturing and service sector base
- Excellent location for worldwide manufacturing
- The largest economic region in the state

« Superior Transportation Connections
- Integrated highway, rail and marine facilities
- Terminus of three transcontinental railroads
- World class seaport - 110 miles inland from Pacific Ocean
- Expanding national and international air service '



B. Invéntory of Resources (Continued)

« Regional Financial and Service Center
- Portland metro area is the nation's 27th largest metropolitan area
- The service sector is the fastest growing segment
- Developed urban area 30 miles in diameter

e Educated and Productive Workforce
- Region's workforce is the largest in the state
- There are significant training institutions in the region
- The workforce is the most diverse in Oregon
- Education levels are higher than the state average
- Comprehensive training programs

e Abundant Energy and Water Resources
- Diversified supply/stable rates
- Rates are among the lowest in the nation
- Resources adequate to meet long-term future needs
- Quality service providers '

e Excellent Living Environment
- Quality of education
- Affordable living
- Natural beauty
- Cultural excellence
- Superior quality of life

C. Identification of Resource Gaps and Oppoftunities

'The Metro region also has resource gaps and opportunities:

« Growing Population and Labor Force

- From 1980 to 1990, the population of Multnomah County grew 8.4%
(adjusted for annexations) while Washington County grew 27%

- The numbers and pockets of unemployed are the largest in the state

- The supply of labor is growing faster than new jobs are being created

- Unemployment and discouragement is greater in some minority groups .
than in the general population

- Wages continue to decline -

- 85% of workers needed for the new technologies and sophisticated jobs are
already working: limited number of skilled workers in' unemployment pool

e Educated and Productive Workforce ,

- Employers are concerned about the skill levels of new & existing workers

- Training is not widely available for current entry level workers
(SCANS report) : 4

- New workforce entrants have skill levels below what employers
need and expect ‘

- Measure 5 impact on public education concerns employers expectations |

- The 27% drop-out rate for youth in North/Northeast Portland and high crime
rate for the area demand a specific planned approach to stimulate economic
development for the area.




C. Identification of Resource Gaps and Opportunities (Continued)

¢ Unsettled Tax Environment
- Current Oregon State tax structure viewed as not sustainable
- Employers concerned about future tax burden on business
- Impact of Measure 5 on infrastructure and education viewed negatively

¢ Disparate Economic Development

- Between 1980 and 1990, the region's per capita income increased
by 49% while Portland's per capita income increased by only 27%

- In 1980, Portland's wages were 9%-22% higher than those of the region
By 1990, Portland's wages were 2% higher in manufacturing and 5% lower
in the service sector. Higher paying jobs continue to locate outside the city

- In 1980, Portland's unemployment rate was 17% higher than the region's
By 1990, the gap had widened to 32%

- In 1980, Northeast Portland's unemployment rate was 29% higher than the
region's. By 1990, the gap had increased to 113%

- The ethnic minority population in North/Northeast Portland is 42.3% as
compared to 8% for the Portland/Vancouver metro area

- Unemployment rates are higher for ethnic minority groups:

Unemployment Rates in Metro Region

(Region Total: 5.4% March 1993)

Multnomah Washington
, County County
African Americans - 12.7% 8.0%
Native Americans ‘ 12.2% 11.1%
Hispanics - 1.7% 6.5%

Asians/Pacific Islanders 5.8% ' 3.7%




V. Industry Selection

A. Selection Rationale

The vision statement selected by Metro Region's Board is: To Promote A Diverse and Sustainable
Economy..Components of this vision are as follows:

Jobs/Employment :
e Equitable Distribution - Geographical/Socio-Economic
e Value Added '
e Economically Self-Sufficient (Family Wage)
o Tied to Business Needs/Opportunities
¢ Attract/Expand/Maintain Jobs

raini etraining/Education

o Sustainable/Self Perpetuating

e Available to All People

o Improve K-Career, Community College & Higher Ed
» Impact Existing Residents

e Balance Between Availability & Jobs

Livability
¢ Environmental Quality Maintained
¢ Widespread Prosperity
o Support Social & Physical Infrastructure

Economy r
¢ Diverse Based on Knowledge & Skills
¢ Global

e Attract/Expand/Maintain Business
» Investment
e Stable and Pred1ctable Taxes & Regulatory Environment

Con51stent with the region's vision, the Board developed the following list of long- term goals whlch
also served as selection criteria for the Metro Region's three key industries:

HGoal #1 - Create and retain jobs that lead to economic self-sufficlency
BGoal #2 - Continuously develop, educate and train workforce. ‘
RGoal #3 - Link jobs to all region residents.

_mGoal #4 - Build regional public and private wealth and economic capacity.
WGoal #5 - Positively affect low income communities.
EGoal #6 - Enhance quality of life. :
mGoal #7 - Provide full-range of job opportunities.

" BGoal #8 - Link business needs with educational system.
BGoal #9 - Create entrepreneurial opportunities. :
mGoal #10 - Link private, educational, general governmental sectors to economic agenda.
EGoal #11 - Attract, expand, retain companies and jobs within key industries. -
mGoal #12 - Equitable distribution of jobs (geographic and socio-economic).



All 13 of Oregon State's key industries were invited to make presentations to the Metro Regional -
Strategies Board. These presentations were to be made in person and were to address the previously
stated selection criteria. The following nine industry groups responded by making presentations to the
Board:

7
+ Aerospace + High Technology
+ Agriculture + Metals
+ Biotechnology + Software
+ Environmental Services + Tourism

"« Film & Video

Independent evaluation of each of these industry groups led the Board to select Biotechnology, High
Technology and Metals as the targeted industries for this strategy. This assessment was based upon a
review of the Board's long-range goals and an evaluation by the Board of the opportunities each
industry has to accomplish these stated goals.

The Metro Region has determined that the following economic components are critical to the success of
all industries in the region: :

® Education and Training

e Business Infrastructure Development
e Marketing and Recruitment

e Management and Technical Assistance

B. Barriers to Industry Development

Group discussions with industry businesses, industry associations and regional community
_ representatlves revealed the following barriers to industry development within the Metro Region:

« Availability of properly educated and skilled workers

» Improvement in labor force work behavior expectations
« Infrastructure needs: wet labs, new business incubators
» Accessibility of management and technical assistance

» Effective marketing and recruitment programs

C. Link to Regional Vision and Long-Term Goals

Linkage to the Metro Region's vision and long-term goals is accomplished by providing the means to
overcome stated barriers to development in the biotechnology, high technology and metals industries.
~ Job creation, workforce education, training and development, economic self-sufficiency, regional
wealth and economic capacity, and other regional goals are linked directly to the vision of a diverse and
sustainable economy.

From the Metro Regional Strategies Board's discussions with key industries, there are serious concerns
regarding skill levels within the available workforce at all levels of employment from entry level to
postgraduate scientists and technicians. Required entry level skills are much higher than they have ever
been. The linkage between available workforce skills, job creation and economic development is clear.
While specific needs are required by different key 1ndustry sectors, much of the required skills are
~ similar across the region's selected key industries. :



A key concept in the region's strategy for economic development is the need to focus on workforce .

education, training and development in all selected industries. While this is one of several strategic
components, it is considered to be the critical success factor toward sustainable economic development
for the region. A core concept is that change needs to occur in workforce education from K-12 through
community colleges and four-year colleges and universities. This change has to be driven by the
educators themselves and therefore, the education workforce needs to be developed in order to enact

change in the preparation of the labor force.

Work-based learning experiences will be developed through partnerships between education and private
industry to introduce a real, functional school-to-work component into the educational system. Work-
based learning will tie directly to education reform in the state of Oregon by connecting with CAM
(Certificate of Advanced Mastery) development. Standards will be developed and used by educatlon
and industry to define what it takes to be successful in school and in the world of work.

Initiatives in this area of workforce education, training and development tie directly to the $335,000 in
. Workforce Quality Committee funds dedicated to school-to-work in the Metro Region (Region 2),
strengthens the region in its efforts to receive a significant portion of the $8 million which Oregon may
receive from the School To Work Opportunities Act, and strengthens the proposed application to the
Federal Government for $5-800,000 in additional direct funding.

Additionally, the need for change will require the key industries to become more knowledgeable of the
education process, the educational delivery systems, and how they can assist that process both in the
schools and in the work place. Linking the key industries to schools, work-based learning, skills
development and adult retraining are all components of education, training and workforce development
embraced by the Metro Region Board for all three selected industries.

Additional linkage to the region's vision and goals is provided by infrastructure development,
marketing and recruitment, and management/technical assistance in the biotechnology and high
technology industry sectors. These initiatives are industry specific and will be addressed in the
biotechnology and high technology industry strategies. '

Infrastructure requirements for industry development include business incubators,. laboratories and
resource/development centers. During the early stages of commercialization, biotechnology incubators
and other shared facilities can provide business expertise, access to expensive equipment, and networks
of managerial and technical resources often otherwise unobtainable by small start-up companies.
Infrastructure needed to support the high technology industry can also assist software development
through accessibility to various hardware formats and operating system platforms in a high technology

resource/development center.

Marketing and recruitment are components of the region's economic development plan for the
biotechnology and high technology industry sectors. Recruitment of out-of-state firms by advancing the
Metro Region's reputation as a biotechnology and high technology center strengthens the employment
base, builds economic capacity and grows recognized clusters within these industry sectors which
create additional growth opportunities.

Management and technical assistance requirements vary by industry sector. The environmental
biotechnology industry segment needs assistance developing a contract procurement center. The high
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technology industry needs funding for an industry benchmarking program and performance
measurement system to evaluate competitiveness for long-term growth and development.

D. Industry, Publié and Educational Partnerships ‘

Biotechnology Industry Partnerships

*Oregon Biotechnology Association

¢Oregon Biotechnology Foundation

*Oregon Environmental Technology Association
eOregon Health Sciences University

oOregon Graduate Institute

eIndustry Partners (companies within industry)

High Technology Industry Partnerships

eAmerican Electronics Association

eLintner Center for Advanced Education

*Oregon Graduate Institute

eOregon Center for Advanced Technology Education
eSoftware Association of Oregon

eIndustry Partners (companies within industry)

Metals Industry Partnerships

eOregon Metals Industry Council

eOregon Precision Metal Fabricators Association .
eOregon Advanced Technology Consortium
eIndustry Partners (companies within. industry)

Educatiohal' Partnerships

. eMt. Hood Community College
oeMt. Hood Regional Consortium (Vocational/T echmcal Educatlon)
eNational School to Work Opportunities Act
oOregon Business Council - Education Subcommittee
ePortland State University '
ePortland Community College
ePortland Area Vocational Technical Education Consortium
eRegion 2 Workforce Quality Committee ’

11



E. Analysis of the Foundation of Industry Resources
Biotechnology Industry Resources

eIndustry is highly dependent on access to high-level research facilities and programs.

Companies usually emerge as an outgrowth of scientific discoveries in academic
research labs around the country.
_-Technology Transfer Opportunities:
Advanced Science & Technology Institute
Oregon Health Sciences University
Oregon Graduate Institute
Oregon Regional Primate Research Center
Good Samaritan Hospital's Dow Neurological Sciences Institute
Emanuel Hospital
Portland State University
Veteran's Admmlstratlon Hospital

-Industry requires highly skilled and technically trained employees
-Community College and specialized training of lab technicians -

eBiotechnology Industry is in its infancy but substantial growth is expected
-The world market for biotechnology derived products is expected to
* grow at an annual compound rate of 25%, from $6 billion in 1992 to
around $60 billion by the year 2000.

eEmerging cluster of biotechnology companies in the region aids industry recognition as

a center for future industry growth.

- eBiotechnology applications are well suited for Oregon:

- Forest products, agriculture, aquaculture, bioremediation, and environmental
services are areas where existing Oregon industries can develop and utilize
biotechnology applications. Applying biotechnology to established Oregon
industries can provide those industries with a competitive edge in the
market.

!iigh Technology Industry Resource;

eIndustry requires highly skilled and technically trained employees
- Education from K-12, community college, and four year colleges and.
universities is critical success factor for sustainable high technology
industry growth. Additional specialized/technical training needed.
- Trend is away from positions performing tedious jobs and moving toward
positions involving higher level tasks that require greater training.

e[ arge regional hlgh technology industry base is expected to enjoy moderate growth
over the next decade.
- Growth opportunities exist in electronic design automation, parallel
computing, pen-based and notebook computers, multi-media, networking,
color printers/plotters and other output devices, optical scanning, compact
disc-read only memory (CD-ROM), and flat panel displays.

eRegional industry success due to geographic location, proximity and penetration of
international markets. ' '
- The greater Portland metropolitan area has the second largest concentration
of Japanese semiconductor-related companies in the U.S. (after the San
Francisco Bay area).
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.eExisting regional cluster of high technology companies is large and sustainable. A
critical mass of companies (industry food chain):
- 1,700+ high-technology firms statewide (85% in Portland Metro area)
- World class companies in many sectors (computers, semiconductors,
software, instruments)
- Enabling the high technology industry, the software industry in Oregon is
mostly technical and applications oriented, not consumer-based.

Metals Industry Resources

*Oregon has a critical mass of specialty metals firms with unique technology.
- Precision Castparts (structural investment castings), ESCO (steel castings,
plate, bar and coil), TiLine and ORMET (titanium), VARICAST and Teledyne
" Wah Chang (primary zirconium and hafnium mill products). .
The Metro Region has a significant share of these firms. Segments of the metals
industry producing value-added products are experiencing growth.

oA strong metals industry is essential to other industries (i.e., transportation equipment,
aerospace and high technology). The industry outlook for firms that can enter nlche
markets and add value to its products is excellent.

eIncreased skill requirements in the metals industry are due to greater use of

computerized and electronic equipment but jobs are readily available to high school

graduates who have basic skills in reading, writing, math and comprehension.

- Metal industry participants in the region have developed effective education |
and training programs in partnership with local community colleges to meet ‘
the need for skill upgrades and entry level training.

|

eGrowth in the metals industry requires a skilled and educated work force, ability to

comply with tightening environmental laws, low-cost electric power availability,

~ transportation access with favorable rates, and considerable capital investment in
modern equipment and facilities.

-Oregon metals firms generate over 90% of sales revenue from outside markets but are
predominantly locally owned. '
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VI. Biotechnology Industry Strategy

A. Industry Analysis (SWOT)

In conjunction with representatives of private industry, educational institutions, industry associations,
local govemment and economic development institutions, the Board has determined that the following
elements are "missing-links" or areas in need of improvement for the biotechnology industry in the

Metro Region: '

1. Education, training and workforce development initiatives must be supported.
2. Business infrastructure requirements within industry need to be addressed.

3. Marketing and recruitment efforts need to be assisted.

4. Managerial and technical assistance needs to be provided.

" B. Long-Term Industry Benchmarks and Indicators

1. An increase in the number of biotechnology companies
and jobs within the Metro Region. :

2. Strong linkages between the biotechnology and environmental
service industries (i.e., environmental biotechnology).

3. Focused educational initiatives in biotechnology and environmental
biotechnology.

” 4. Availability of adequate business infrastructure resources within
* biotechnology industry to assist start-up companies and growing
biotechnology businesses. :

5. Managerial and technical assistance programs avallable to facilitate
industry growth and development.

6. Industry recognition of the Metro Region's reputation as a biotechnology
center.

C; Prioritized list of activities.to be addressed

Activity #1. Advance biotechnology/environmental biotechnology training
and education programs for students, educators, and workforce
participants. Increase the information flow about biotechnology
and environmental biotechnology to schools and industry.

Activity #2. Create a biotechnology business incubator and environmental
' biotechnology resource and development center within the
Metro Region. Provide linkage to available contract procurement
resources.

" Activity #3. Develop effective marketing and recruitment capabilities to attract
well regarded out-of-state firms.

Activity #4. Create business development and growth programs for emerging biotechnology
companies which include information resources and management/ﬁnancml :
counselmg at critical stages of development
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VII. High Technology Industry Strategy

A. Industry Analysis (SWOT)

In conjunction with representatives of private industry, educatlonal institutions, industry associations, -
local government and economic development institutions, the Board has determined that the following
elements are "missing-links" or areas in need of improvement for the high technology industry in the
Metro Region:

1. Education, training and workforce development initiatives must be supported.

2. Business infrastructure requirements within industry need to be addressed.

3. Marketing and recruitment efforts need to be assisted.

4. Managerial assistance needs to be provided to smaller firms and developing

segments within the industry.

B. Long-Term Industry Benchmarks and Indicators

1. Strong linkages between the high technology industry and educational system providing
integration of industry needs into educational curriculum in K-12, community colleges and
four year college and universities.

2. Avallablhty of adequate business 1nfrastructure resources within high technology mdustry to
aSSlSt start-up companies and growing high technology busmesses

3. Continued industry recognition of the Metro Region's reputation as a leading high technology
center. :

4. Management and technical assistance programs available for start—up companies, smaller
businesses and industry support initiatives.

5. Sustain existing industry employment levels in the region and attract new job growth through
industry development.

C. Prioritized list of activities to be addressed

Activity #1. Link educational system curriculum to high technology industry requirements.
Provide high technology training and education programs for students, educators,
and workforce participants.

Activity #2. Fund the development of an industry benchmarklng program and performance
-measurement system.

Activity #3. Create a software/hardware laboratory for testing compatibility of software
" applications with vanous hardware/operating systems. :

Activity #4. Fund a Multimedia market study for industry development within the Metro
Region. ' :

Activity #5. Improve and develop effective marketing and recruitment capabilities to attract
well regarded out-of-state firms.

Activity #6. Create business development and growth programs for emerging high technology
companies which include information resources and management/financial -
counseling at critical stages of development.
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VIIL. Metals Industry Strategy

A. Industry Analysis (SWOT)
In conjunction with representatives of private industry, educational institutions, industry associations,
local government and economic development institutions, the Board has determined that the following
elements are "missing-links" or areas in need of improvement for the metals industry in the Metro
Region: ' ' ‘

1. Education, training and workforce development initiatives must be supported.

2. Managerial and technical assistance needs to be provided.

B. Long-Term Industry Benchmarks and Indicators

1. Strong linkages between the metals industry and educational system to provide integration of
industry needs into educational cumculum in K-12, community colleges and four year
college and universities.

2. Increase jobs in the metals industry and attract quallﬁed and motivated workforce
participation.

3. Availability of technical and management assistance programs for smaller busmesses within
the industry.

C. Prioritized list of activities to be addressed
Activity #1. Link educational system curriculum to metals industry requirements. Provide
metals industry training and education programs for students; educators and
workforce participants. :

Activity #2. Increase the information flow about opportunities in the metals industry to
students in the region's schools.

Activity #3. Create business development and growth programs for emerging metals
companies which include information resources and management/ﬁnancml
counseling at critical stages of development

Activity #4. Assist metals industry in providing permanent placement of workers within
: ' industry companies in the Metro Region.

IX. Link to Regional Vision, Goals and Industry Barriers -

Linkages of specific activities to identified industry barriers are made as follows:

A Biotechnology AHigh Technology Metals
" Industry Barriers Industry Industry Industry
Linkage Activities* Activities* Activities*®
Avalla.blllty.of properly educated #1 41 41, #2, #4
and skilled workers .
Improyement in lebor force work 41 41 41, #2
behavior expectations
Infrastructure needs: wet labs,
. . #2 #3 -

new business incubators
Acceswbx_hty of rpanagement 44 42, 44, 46 3
and technical assistance 7
Effective marketing and " 45 )
recruitment programs

* Activities indicated by number - see industry strategies for specific details for each activity. -




Linkages of activities to long term economic development goals developed by the Metro Region Board
are made in each mdustry by varying degree as follows:

Regional Strategies Goals Biotechnology High Technology | High Technology
Linkage Industry Industry Industry
Goal | Create and retain jobs that lead to High High High
#1 | economic self-sufficiency. Degree Degree Degree
Goal | Continuously develop, educate and High High High
#2 train workforce. Degree Degree Degree
Goal | Link jobs to all region residents Moderate “Moderate High
#3 Degree Degree Degree
Goal | Build regional public and private High High High
#4 | wealth and economic capacity. ‘Degree Degree - Degree
Goal | Positively affect low income Moderate _ Moderate High
#5 | communities. Degree Degree Degree
Goal { Enhance quality of life. - High High High
#6 | Degree Degree Degree
Goal | Provide full-range of job Moderate Moderate High
#7 | opportunities. - Degree - Degree Degree
Goal | Link business needs with High ngh High
-#8 | educational system. Degree Degree Degree
Goal | Create entrepreneurial High High High
~#9 | opportunities. ~ Degree Degree Degree
Goal | Link private, educatlon, government High High High
#10 | sectors to economic agenda. Degree Degree Degree
Goal | Attract, expand, retain companies and High High High
#11 | jobs within key industries. Degree  Degree Degree
Goal | Equitable distribution of jobs Moderate Moderate High
#12 | (geographic and socio-economic). Degree - Degree Degree
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X. Two Year Action Plan

A. Biotechnology Industry Activities

Activity #1. Link educational system curriculum to industry requirements. Provide biotechnology,
environmental biotechnology training and education programs for students, educators,
and workforce participants. Increase the information flow about biotechnology and
environmental biotechnology industry opportunities to schools and industry.

Timeframe: This project will be implemented starting in December 1995
with measurable results by September 1996.

10/94-12/94 Solicit industry involvement in program development
1/95-12/95 Develop specific training and education programs
12/95-9/96 Implement programs with schools and industry

Estimated Cost: Included in Cross-Industry Strategy Funding

Potential Funding Partners:

Oregon Biotechnology Association

Oregon Biotechnology Association member companies
Oregon Environmental Technology Association
Region 2 Workforce Quality Committee

Link To Oregon Benchmarks:

Build a Superior, World Class Workforce
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #2, #3, #5 #6, #8, #10, #12

Performance Measure (by 9/96):
eInvolve a minimum of two biotechnology companies and two environmental services
companles in the creation of training and education programs for students, educators,
and workforce participants
«Employ teachers in biotechnology and env1ronmental biotechnology industry summer
internships.

Activity #2. Create a biotechnology business incubator and environmental
biotechnology resource and development center within the Metro
Region. Provide linkage to available contract procurement resources.

Timeframe: This project will be completed by April 1996.

10/94-3/95 Solicit industry involvement in incubator design
10/94-3/95 Solicit industry involvement in providing additional funding
4/95-7/95 Identify site location. :
8/95-3/96 Prepare site for incubator start-up

4/96 Incubator start-up

Estimated Cost: $250,000

Potential Funding Partners:
Oregon Biotechnology Association
Oregon Biotechnology Association member companies
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Link To Oregon Benchmarks:
Public Infrastructure Investment
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #1, #4, #7, #9, #11

Performance Measure:
«Start-up incubator on time and within budget _
eAttract at least two start-up businesses by 4/96 opening date
20 jobs for will be created by companies in incubator by 9/96

Activity #3. Develop effective marketmg and recruitment capabllltles to attract well
regarded out-of-state firms.

Timeframe: This project will be completed by July 1995 w1th
measurable results by September 1996.
10/94-6/95 Qevelop' marketing and recruitment tools (i.e., trade
show booth, literature, brochures, etc.).

7/95-9/96 Attend industry trade shows, deliver marketing-
materials to well regarded out-of-state companies.

Estimated Cost: Included i in Cross-Industry Strategy Funding

Potential Funding Partners
Oregon Biotechnology Association and member companies.

Link To Oregon Benchmarks:
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #1, #4, #6, #7, #11

Performance Measure (by 9/96):
Attend one national or regional trade show .
«Obtain at least two bona fide leads on well regarded biotechnology compames
interested in locatmg in the Metro Reglon

Activity #4. Create business development and growth programs for emerging biotechnology
companies which include information resources and management/financial
counseling at critical stages of development.

Timeframe: This project will be implemented by December 1995 with
measurable results by September 1996.

10/94-12/95 Solicit industry involvement in program development
1/95-12/95 Develop specific development and growth programs
12/95-9/96 Implement programs

Estimated Cost: Included in Cross- Industry Strategy Funding

Potential Funding Partners:
Oregon Biotechnology Association and member companies.

19



Biotechnology Industry Activities (Activity #4 - Cbntinued[

Link To Oregon Benchmarks:
Value-Added Products, Global Business
Diverse and Productlve Industry

Link to Long-term Goals #1, #4, #6, #7, #9, #10 #11

Performance Measure:

e]nvolve a minimum of two biotechnology companles in the creation of business
development and growth programs. - v

-Survey of five companies in this industry will be made to evaluate program by 9/96

AN

B. ngh Technology Industry Activities
Activity #1. Link educational system curriculum to industry requ1rements Provide training and
education programs for students, educators, and workforce: Increase the information
flow about high technology industry opportunities to schools and industry.

Timeframe: This project will be implemented starting in December 1995
with measurable results by September 1996.

10/94-12/94 Solicit industry involvement in program development
1/95-12/95 Develop specific training and education programs
12/95-9/96 Implement programs with schools and industry

Estimated Cost: Included in Cross-Industry Strategy Funding

Potential Funding Partners:

American Electronics Association

American Electronics Association member companies
Region 2 Workforce Quality Committee

Link To Oregon Benchmarks:

Build a Superior, World Class Workforce
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #2, #3, #5, #6, #8, #10, #12

Performance Measure (by 9/96): .
eInvolve a minimum of two high technology companies in the creation of training and
education programs for students, educators, and workforce. - -
«Employ teachers in high technology industry summer internships.

Activity #2. Fund the development of an industry benéhmarking program and
performance measurement system. -

Timeframe: This is an ongoing project currently in process. The development
of high technology industry benchmarks and performance measurement is a
continual process over the two-year action plan period.

Estimated Cost: $25,000 (see Multi-Regional Opportunites for addmonal funding)

Potential Funding Partners:

American Electronics Association

American Electronics Association member companies
Software Association of Oregon
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High Technology Indust[y-Activi'ties (Activity #2 - Continued)

Link To Oregon Benchmarks:
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #1, #4, #10, #11

Performance Measure (by 9/96): _
eBenchmarking to include participating industry companies
~eSurvey of ten companies will be made to evaluate program

Actnvnty #3. Create software/hardware laboratory for testing compatibility of dlfferent
software applications with various hardware/operating system platforms.

Timeframe: This project will be completed by April 1996.

10/94-3/95 Solicit industry involvement in design of laboratory
4/95-7/95 Identify site location
8/95-3/96 Prepare site for start-up

4/96 Start-up

Estimated Cost: $135,000 ¢

-Potential Funding Partners:
American Electronics Association
American Electronics Association member compames
Software Association of Oregon

Link To Oregon Benchmarks:
Public Infrastructure Investment
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #1, #4, #7,#9, #11

Performance Measure:
- eStart-up laboratory on time and within budget
eLaboratory to be used by at least ten area companies by 9/96

'Activify #4. Fund a Multimedia market study for industry development within the
Metro Region. |

Timeframe: This project will be completed by Sebtember 1996.

10/94-3/95 Solicit industry involvement in design market study
4/95-5/95 Identify research firm to conduct study
-6/95-8/96. Conduct market study
9/96 Publish study results and recommend future action

Estimated Cost: $50,000

Potential Funding Partners:

American Electronics Association

American Electronics Association member companies
Software Association of Oregon

Oregon Film & Video Office
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Link To Oregon Benchmarks:
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #1, #4, #7, #9, #11

Performance Measure:
eInclude representation from high technology, software and film & video industries in
the design, implementation, and evaluation of study results.
«Complete mark_et study on time and within budget.

Actnvnty #5. Develop effective marketing and recruitment capabilities to attract well regarded
out-of-state firms.

Timeframe: This project will be completed by July 1995 with
measurable results by September 1996.
10/94-6/95 Develop marketing and recruitment tools (i.e., trade
' show booth, literature, brochures, etc.).

7/95-9/96 “Attend industry trade shows, deliver marketing
materials to well regarded out-of-state companies.

Estimated Cost: Included in Cross-Industry Strategy Funding

Potential Funding Partners:

Metro Region High Technology Companies
American Electronics Association

Software Association of Oregon

Link To Oregon Benchmarks:
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #1, #4, #6, #7, #11

Performance Measure (by 9/96):
eAttend one national or regional trade show
«Obtain at least two bona fide leads on well regarded high technology companies
interested in locating in the Metro Region :

Activity #6. Create business development and growth programs for emerging high technology -
companies which include information resources and management/financial counseling

at critical stages of development.

Timeframe: This project will be implemented by December 1995 with
measurable results by September 1996.

© 10/94-12/95 Solicit industry involvement in program development
1/95-12/95 Develop specific development and growth programs
12/95-9/96 Implement programs '

Estimated Cost: Included in Cross-Industry Strategy Funding
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Potential Funding Partners:

Metro Region High Technology Companies
American Electronics Association -
Software Association of Oregon

Link To Oregon Benchmarks:
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #1, #4, #6, #7, #9, #10, #11

Performance Measure:
eInvolve a minimum of two high technology companies in the creation of business
development and growth programs. _
eSurvey of five companies in this industry will be made to evaluate program by 9/96

C. Metals Industry Activities

Activity #1. Link educational system curriculum to metals industry requirements.
" Provide metals industry training and education programs for students,
educators, and workforce participants. :

Timeframe: This project will be implemented starting in Décember 1995
with measurable results by September 1996.

. : |
10/94-12/94 Solicit industry involvement in program development , |
1/95-12/95. Develop specific training and education programs ‘
12/95-9/96 Implement programs with schools and industry : ‘
\
\
|

Estimated Cost: Included in Cross-Industry Strategy Funding

Potential Funding Partners:.

Oregon Metals Industry Council

Oregon Precision Metal Fabricators Association
Oregon Advanced Technology Consortium
Region 2 Workforce Quality Committee
Industry Partners (companies within industry)

Link To Oregon Benchmarks:

Build a Superior, World Class Workforce
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #2, #3, #5, #6, #8, #10, #12

Performance Measure (by 9/96): ‘ :
eInvolve a minimum of two metals industry companies in the creation of tralmng and
education programs for students, educators, and workforce.
«Employ teachers in metals industry summer internships to link curriculum development
to industry needs/opportunities, create industry understanding, and bring the message of
availability of family wage jobs to students as-an acceptable career choice.
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Metals Industry Activities (Continued)

Activity #2. Increase the information flow about opportunities in the metals industry to
students in the region's schools.
Timeframe: This project will be implemented starting in December 1995
with measurable results by September 1996. '

10/94-12/94 Solicit industry involvement in program development
.~ 1/95-12/95 Develop specific training and education programs
12/95-9/96  Implement programs with schools and industry

Estimated Cost: $100,000

Potential Funding Partners:

Oregon Metals Industry Council

Oregon Precision Metal Fabricators Association
Oregon Advanced Technology Consortium
Region 2 Workforce Quality Committee
Industry Partners (companies within industry)

Link To Oregon Benchmarks:

Build a Superior, World Class Workforce
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #2, #3, #5, #6, #7, #8, #10, #11, #12

Performance Measure:

eInvolve a minimum of two metals industry companies in the creation of information
programs for students, educators, and workforce.

eDevelop coalition of metals industry associations to provide input into educational
needs and program development.

«Disseminate information to twelve area schools by 12/96.

oIncrease the availability of a sufficiently skilled and interested work force pool from
which to hire. '

Activity #3. Create business development and growth programs for emerging metals companies |
which include information resources and management/financial counseling at critical
‘stages of development.

Timeframe: This project will be implemented by December 1995 with -
" measurable results by September 1996. :

10/94-12/95 Solicit industry involvement in program development
1/95-12/95 Develop development and growth programs
12/95-9/96 Implement programs

Estimated Cost: Included in Cross-Industry Strategy Funding

Potential Funding Partners:

Oregon Metals Industry Council

“Oregon Precision Metal Fabricators Association
Industry Partners (companies within industry)
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Metals Induet:y Activities (Ac_tivigz #3 - Continued)

Link To Oregon Benchmarks:
Value-Added Products, Global Business

Diverse and Productive Industry
Link to Long-term Goals: #1, #4, #6, #7, #9, #10, #11

Performance Measure:
eInvolve a minimum of two metals companies in the creatlon of business -

development and growth programs.
«Survey of five companies in this industry will be made to evaluate program by 9/96

Activity #4. Assist metals industry in providing permanent placement of workers within
industry companies in the Metro Region.

Timeframe: This project will be 1mplemented by January 1995 with
measurable results by June 1995.

10/94-12/94 Solicit industry involvement in program development
1/95 - Implement programs

Estimated Cost: $30,000

Potential Funding Partners:

Oregon Metals Industry Council

Oregon Precision Metal Fabricators Association
Industry Partners (companies within industry)

Link To Oregon Benchmarks:
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #1, #2, #3, #5, #6, #7, #11, #12

Performance Measure:
«Currently, there are several hundred metals related jobs in the region. Successful

implementation of this program should eliminate this large backlog of unfilled jobs.
, oHire minorities and economically disadvantaged workers to fill existing and new
positions within the metals industry.
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D. Cross-Industry Opportunities

Activity #1. Education and Training Initiatives

Link educational system curriculum to biotechnology, high technology and metals industry
requirements. Provide training and education programs for students, educators, and workforce |
participants. Increase the information flow about biotechnology, high technology, and metals
industry opportunities to schools and industry.

Timeframe: This project will be 1mplemented starting in December 1995
with measurable results by September 1996."

10/94-12/94 Solicit industry involvement in program development
1/95-12/95 Develop specific training and education programs
12/95-9/96 Implement programs with schools and industry

Estimated Cost: $325,000

Potential Funding Partners:

- American Electronics Association
‘Oregon Biotechnology Association
Oregon Environmental Technology Association
Oregon Metals Industry Council
Oregon Precision Metal Fabricators Association
Oregon Advanced Technology Consortium
Region 2 Workforce Quality Committee
Software Assoication of Oregon
Industry Partners (companies within industries)
Link To Oregon Benchmarks:
Build a Superior, World Class Workforce
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #2, #3, #5, #6, #8, #10, #12

Performance Measure (by 9/96):
eInvolve a minimum of two industry companies from each 1ndustry segment
(biotechnology, high technology, metals) in the creation of training and education
programs for students, educators, and workforce.
“«Employ teachers in each industry (biotechnology, high technology, metals) using
summer internships to link curriculum development to industry needs/opportunmes,.
and create industry understandmg

Activity #2. Business Development and Growth Initiatives
Create business development and growth programs for emerging biotechnology, high technology,
and metals companies which include information resources and management/financial counselmg at
critical stages of development. :

10/94-12/94 Solicit'industry involvement in program development

1/95-12/95 Develop specific development and growth programs
12/95-9/96  Implement programs

Estimated Cost: $200,000
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Cross-Industry Om)ortumtles Activity #2 (Continued)

Potential Funding Partners:
American Electronics Association
Oregon Biotechnology Association
Oregon Environmental Technology Association
Oregon Metals Industry Council

~ Oregon Precision Metal Fabricators Association
Oregon Advanced Technology Consortium
Region 2 Workforce Quality Committee
Software Assoication of Oregon
Industry Partners (companies within industries)

Link To Oregon Benchmarks:
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #1, #4, #6, #7, #9, #10, #11

Performance Measure:

+Involve at least two companies from each of the three key industries selected by the Metro
Region Board to participate in the development of resources and programs to be included.in

. this project. ' '

+Survey five companies from each key industry once the program is operational for six
months to determine usage characteristics and program effectiveness.

Activity #3. Marketing and Recruitment Initiatives
Improve and develop effective marketing and recruitment capabilities to attract well regarded out-
of-state firms.

Timeframe: This project will be completed by July 1995 w1th
measurable results by September 1996.
10/94-6/95 . Develop marketing and recruitment tools (i.e., trade
show booth, literature, brochures, etc.).

7/95-9/96 Attend industry trade shows, deliver marketing
materials to well regarded out-of-state companies.

Estimated Cost: $200,000

Potential Funding Partners:
Local Industry Partners
Industry Associations

Link To Oregon Benchmarks:
Value-Added Products, Global Business
Diverse and Productive Industry -

Link to Long-term Goals: #1, #4, #6, #7, #11

Performance Measure (by 9/96): :
«Attend at least one national or regional biotechnology trade show and at least one
national or regional high technology trade show
«Obtain at least two bona fide leads on well regarded biotechnology and high technology
companies interested in locating in the Metro Region
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Cross-Industry Opportunities (Continued)

Activity #4. Electronic Equipment Repair Training Initiative

Biotechnology, high technology and metals industry firms are increasingly reliant on electronic

equipment. This initiative will provide training programs for the development of local repair
technicians to facilititate the continued operation of this critical equipment on a timely basis.

Timeframe: This project will be completed by December 1995 with
measurable results by September 1996.

10/94-12/94 Solicit industry involvement in program development

1/95-12/95  Develop specific training and education programs
12/95-9/96 Implement programs

Estimated Cost: $70,000

Potential Funding Partners:
Local Industry Partners
Industry Associations

Link To Oregon Benchmarks:

Build a Superior, World Class Workforce
Value-Added Products, Global Business
Diverse and Productive Industry

Link to Long-term Goals: #1, #2, #4, #7, #8, #10, #11

Performance Measure (by 9/96):
eInvolve a minimum of two industry companies from each industry segment
(biotechnology, high technology, metals) in the creation of these programs.

XI. Multi-Regional Opportunities
In pairtnership with the Benton, Lane, Lincoln, Linn Region and the Mid-Valley Region, the Metro

Region would like to pursue multi-regional funding for continued development of the high technology

industry benchmarking program and performance measurement system. Initial seed money for this
project is‘included in High Technology Activity #3.

Timeframe: This is an ongoing project currently in process. The development
of high technology industry benchmarks and performance measurement is a
continual process over the two-year action plan period.

Estimated Cost: $75,000 (see ngh Technology Industry Activity #2 for additional
. Metro Region funding for this prOJect)

Potentlal Funding Partners:
American Electronics Association (and member compames)
Software Association of Oregon (and member companies)

Link To Oregon Benchmarks:
Value-Added Products, Global Business
Diverse and Productive _Industry '

Link to Long-term Goals: #1, #4, #10, #11 .
Performance Measure (by 9/96): '

eBenchmarking to include participating industry companies
sSurvey of ten companies will be made to evaluate program
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Appendix A - Participants in Metro Region Process

Aerospace Industry Participants
Paul Meyerhoff

Agriculture Industry Participants
Eric Azariah
Cathi McLain
Ray Steinfeld

Bwtechnology Industry Parttczpants
Barbara Anderman
David Clark
Dean Kruse
Dr. Nanette Newell
Richard Polley
Richard Sessions
Dr. George Weber

Aerospace Industry Association of Oregon

Oregon Department of Agriculture

~ Oregon Department of Agriculture
Steinfeld Pickles Company

Oregon Blotechnology Association

" Perkins Coie

Portland Community College

Oregon Biotechnology Association
Klarquist, Sparkman - Attorneys at Law
Vollum Institute, OHSU

Wesman Foods, Inc.

Environmental Services Industry Participants

Bill Snyder
Andy Sloop

Film & Video Industry Participants
David Woolson"

High Technology Industry Participants
Mike Bosworth
Jim Craven
Charmagne Ehrenhaus
Bob French
Jim Hurd
Ken Maddox
Bruce Shafer

Metals Industry Participants
Kathleen Curtis Dotten
Dan Ten Eyck
Warren Rosenfeld
John Seaver ‘
Vicki Tagliafico
Howard Werth

| Software Industry Participants
. Ken Maddox
Bruce Shafer

Tourism Industry Participants
Court Carrier '
Carol Clark
Gene Leo
Cletus Moore

Oregon Environmental Technology Assomatmn
Metro Regional Services

Oregon Film & Video Office

OrCad, Inc.

American Electronics Association
Lintner Center

Intel

Planar Systems, Inc.

Software Association of Oregon
PC-Kwik, Inc.

Oregon Metals Industry Council

Reynolds Metals

Calbag Metals

Oregon Precision Metal Fabricators Association
Oregon Steel

Gunderson

Software Association of Oregon
PC-Kwik, Inc.

Mt. Hood Community College
Washington County Visitors Association
Portland Oregon Visitors Association
Urban League
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Appendix A - Pérticipants’ in Metro Region Process- (Continued) -

Other Participants
Robert Alexander
Mark Clemmons
Elaine Cogan
Marcia Douglas
Jerry Gillham
Elizabeth Goebel
Steven Goebel
Marcy Jacobs
David Lawrence
Anne Mulroney
Betty Mills
Lisa Nisenfeld
Janet Young

* Forest Grove/Cornelius

Portland Development Commission

Cogan, Owens, Cogan Consultants

Portland City Schools

City of Gresham

City of Portland

City of Portland

Oregon Economic Development Department
City of Hillsboro

. City of Beaverton

Gresham Chamber of Commerce
Portland Development Commission
Tualatin
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MEETING DATE: May 10, 1994

e
AGENDA NO:_ gD”\

. (Above Space for Board Clerk’'s Use ONLY)

AGENDA PLACEMENT FORM

: CU 4-94/HV 1-94 Hearings Officer Decisions
SUBJECT: :

BOARD BRIEFING Date Reguested:

Amount of Time Needed:

May }0, 1994

REGULAR MEETING: Date Requested:

Amount of Time Needed: 2 Minutes

DEPARTMENT : DES DIVISION:____ Flenning
CONTACT: R. Scott Pemble TELEPHONE #: 3182

' BLDG/ROOM #:__412/103
PERSON(S) MAKING PRESENTATION: Planning Staff

TION UE, b
' . _ (x) DENIAL
[] INFORMATIONAL ONLY [] POLICY DIRECTION [] APPROVAL [] OTHER

SUMMARY (Statement of rationale for action reguested, personnel and
fzscal/budgetary impacts, if applicable):

CU 4-94/HV 1-94 Review the April 11, 1994 Hearings Officer Decision,
- denying conditional use request for a single family
residence not related to forest management and deny-
ing request for a side yard setback varlance all for
property located at 20021 NW Morgan Road.

NATUT TRED:

ELECTED OFFICIAL:

DEPARTMENT GER:_ff

ALL ACCOMPANYING DOCUMENTS MUST HAVE REQUIRED SIGNATURES
Any Questions: Call the Office of the Board Clerk 248-3277/248-5222

0516C/63

£/702



BOARD HEARING OF May 10, 1994

CASE NAME: Johnson TIME: 1:30 pm

Conditional Use Request and Variance

1. Applicant Name/Address:

NUMBER: CU 4-94,HV 1-%4

ACTION REQUESTED OF BOARD

Sven and Carol Johnson E Affirm Hearings Offficer

3301 SW Huber Street (O Hearing

Portland, OR 97219 O Scope of Review

2. Action Requested by applicant: ( On the record

D De Novo

Conditional use approval for a single family residence not New Information allowed

related to forest management in the CFU district and

variance to 200 foot setback requirement.

3. Staff Report Recommendation: Approve, subject to conditions

4. Hearings Officer Decision: Denied

5. If recommendation and decision are different, why?

1.

The Hearings Officer found that: 1) the property was not legally created; 2) there was insufficient
information to show that water quality could be protected and that the site could be served by a septic
system; and 3) evidence was not provided to show that the site was either outside a big game habitat
area or ODFW had certified that the impacts of the dwelling will be acceptable.

ISSUES

Was the property legally created? Code criteria require that the property be a lot of record "which satisfied
all applicable laws when the parcel was created." The subject property is a portion of a larger parcel which
was divided in 1965-72. The division did not comply with county subdivision regulations in effect at the
time, and did not comply with state statutes regarding a private road dividing and providing access to the
lots in the subdivision. Despite substantial correspondence between the former property owner who
subdivided the property and the county, the former property owner did not receive the required Planning
Commission approval.

Should the county's approval of homes on other lots within this subdivision influence whether the subject
property should be recognized as a legally created lot? Previous zoning (F-2 and MUF-20 prior to 1982)
allowed a single family dwelling on a lot. No application for planning approval was required and code
language did not specify that the lot be legally created. Consequently, building permits were obtained for
the other lots in the subdivision. Code requirements have subsequently changed, and the Johnson's
application must be considered under the requirements in effect at the time of application.



DEPARTMENT OF ENV IRONMENTAL SERVICES '
DIVISION OF PLANNING AND DEVELOPMENT

2115 SE Morrison Street
Portland, Oregon 97214 (503) 248-3043

'HEARINGS OFFICER DECISION

This Decision consists of Findings of Fact and Conclusions.
. April 11, 1994

CU4-94,HV 1-94 Conditional Use Request Plus Variance Request

Proposed Action(s) and Use(s): Conditional Use for a single family residence n_bt related
: to forest management and Variance to setback require-
ments. ’

Location of the Proposal: ~ 20021 NW Morgan Road

Legal Description of Property: Tax lot '30', Section 12, T2N, R2W (see attached map)

Plan Designation(s): Commercial Forest Use
Zoning District(s): CFU, Cofnmercial Fdrest Use
Site Size: 5.48 acres

Appli,c_anf(s).‘ N | Sven and Carol Johnson

3301 SW Huber St.
Portland, OR 97219

Property Owner(s) - Same
Decision: Deny conditional use request for a single family residence not related to for

est management and deny request for a major side yard setback variance,
based on the following Findings and Conclusions.

L
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Zoning Map
. Case#: CU4-94; HV 1-94

Location: 20021 NW Morgan Road

Scale: 1inch to 1000 feet (approx)
Shading indicates subject property
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" FIGURE 4 .
PLOT PLAN

T2N, R2W, SEC. 12, TAX LOT 30

108.06'

, I 389.87' , 55' \1037.7'

éApproved Septic Drainfieids

Weill

h"’f” 100

245. 43‘ Morgan Road

' SCALE: 1" = 200*
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A.

II. PARTIES, AGENTS AND WlTNESSESl TO THE PROCEEDING
Parties

- The persons, agencies and organizations who submitted written or oral testimony in

this proceedmg on their own behalf are parties to the proceedings. MCC 11.15.8225(A)(1).
These persons were:

1. Apphcants/Landowners

Sven & Carol Johnson, 3301 SW Huber St., Portland, Oregon 97219
2. Other Persons Supportmg The Application

None. | -

3. Persons Opposed To The Application |

Arnold Rochlin, PO Box 83645, Portland Oregon 97283 (Appeared in person and
through written testimony)

Vlrglma Casey, _ Morgan Road, Portland, Oregon 97231 (Appeared by letter
dated February 28, 1994)

Terry Vollertsen, 19711 NW Morgan Road, Portland, Oregon 97231 (Appeared by
letter dated January 31, 1994)

4. Determination Of Party Status
MCC 11.15.8225 provides, in pertinent part'

(A) The following persons only are parties, and shall be entitled ezther
themselves or through their representatives or through their representatives
or counsel, to make an appearance of record at a hearing before the
approval authority and to seek revzew by the Board and the courts; "

* % ¥ ¥ %

(2)  Other p_ersoﬁs who demonstrate to the approval authority at »its
hearing, under the Rules of Procedure, that they could be aggrieved
or have interests adversely affected by the decision.

Hearings Officer’s Decision 4 - CU 4-94/HV 1-94
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Lamb v. Lane County, 70 Or App 364, 689 P2d 1049 (1984) stands for the proposition
that the County cannot impose stricter standing requirements than the Legislature has
established for LUBA.! Standing to appeal a "land use decision" to LUBA requires only
participation at the local level and filing of a notice of intent to appeal; potential parties are
not required to demonstrate either "adverse affect” or "aggrievement." ORS 197.830(2).

Even assuming the County has the authority to impose a requirement of "adverse
affect” or "aggrievment", because opponents Casey.and Vollertsen, live close to the
applicants’ property, use Morgan Road and the proposed septic drainfield may affect their
water supply, they meet the minimal tests for being "adversely affected" as those terms were
interpreted by LUBA under the former statute governing standing. See e.g. Prentice v.
Clackamas County, 9 Or LUBA 813 (1983) (within sight and sound of subject property);
Perkins v. Rajneeshpuram, 10 Or LUBA 88 (1984)(increased traffic); McNulty v. Lake
Oswego, 14 Or LUBA 366 (1986)(aesthetic interest in the subject area).

Opponent Arnold Rochlin has been involved in many County proceedings. He meets
the test for being "aggrieved" under League of Women Voters v. Coos County, 76 Or App 705,
712 P2d 111 (1985)". ' ’

v Although the issue here is not whether Lamb has standing to appeal to LUBA under
section 4(3) [the predecessor to former ORS 197.830(3)] but is whether Lamb has standing to
appeal to the Board [of County Commissioners] under ORS 215.422, we conclude that the test
for determining when a person is aggrieved under ORS 215.422 is the same as the test explained
in Jefferson Landfill under section 4(3). * * * We do not think the legislature intended the term
"aggrieved" to have a meaning in ORS 215.422 different from that in section 4(3). To conclude

that different meanings were intended would result in one of two anomalies: either persons
without standing before a local land use decision-making body would have standing to appeal

that body’s decisions to LUBA, or the local body might preclude L. UBA review. Lamb v. Lane
County, 70 Or App 367-368.

2 The county’s reasoning [rejecting the League of Women Voters’ standing] does not
support its conclusion that respondents were not aggrieved. The facts that respondents have no
geographic proximity to the area affected by the decision and that they can suffer no economic
or noneconomic harm are germane to whether they were adversely affected, not to whether they -
were aggrieved by the planning commission’s decision. See Benton County v. Friends of Benton
County, 294 Or 79, 85-89, 653 P2d 1249 (1982). Indeed, given that the planning commission’s
decision pertained to the allowance of a non-forest use in a forest district in a county with an
unacknowledged comprehensive plan, the conceded fact that respondents showed that they had
a long-standing interest in the correct application of the land use laws was sufficient to establish
that they were aggrieved by the planning commission’s rejection of the position they asserted. See

Jefferson Landfill Comm. v. Marion Co., supra, 297 Or at 285. League of Women Voters of
Coos County v. Coos County, supra, 76 Or. App. 711. :
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B.  Agents For Parties

Persons who submitted testimony, but only in the capacity of a representative for one
of the parties, and not on their own behalf, are agents, not parties to this proceedings.
These persons were:

1. - Agents For The Applicant

‘Frank D. Walker, Frank Walker & Assoc1ates, 13500 Monmouth Highway,
Monmouth, Oregon 97361 :

.Debbié Parmley, 6495 Cornelius Pass Road, 'Hi]lsboro, Oregon 97124

Michael Robinson, attorney, Stoel, Rives, Jones & Grey, 900 Fifth Avenue Suite
2300, Portland Oregon 97204-1268

2, Agents For Opponents
None.
C. - Witnesses

Persons appearing to provide information and not as parties in their own right, are
witnesses. There were no witnesses in this proceeding.

I1I. PROCEDURAL ISSUES
A, Impartiality Of The Hearings Officer

L No Ex Parte Contacts

"Prior to the first session of the hearing I had no ex parte contacts with the applicants
or anyone else concerning the merits of this application. Subsequent communications, both
* before and after the continuation of the hearing, held on March 21, have been made
through the mail or telecopier, with simultaneous service on the opposing party.

2. - No Conflicting Personal Financial or Family Interests

I have no financial interest in the outcome of this proceeding and have no family or
financial relationship with any of the parties. '

<

B.  No Identified Procedural Errors

Hearings Officer’s Decision ' 6 CU 4-94/HV 1-94
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At both sessions of the hearmg I asked the participants to identify any procedural
errors which had or might occur. The participants did not allege any procedural violations
by the County, prior to, during, or after, both sessions of the hearing.

IV. BURDEN OF PROOF
In thlS proceeding, the burden of proof is upon the apphcants MCC 11.15.8230(D)

V. REVIEW OF THE STANDARDS, ANALYSIS OF THE EVIDENCE, -
' FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. MCC 11.15.2050 and 2052; Authorization Of; And Standards For, Dwellmgs Not .
Related To Forest Management

The provisions of the County’s Commercial Forest Use District apply to this decision. .
The conditional uses permitted in the CFU district are listed in MCC 11.15.2050,
"Conditional Uses." "A dwelling not related to forest management . . . " is allowed under

MCC 11.2050(B) "pursuant to the provisions of MCC .2052 and .2074."

MCC 11.15.2052 requires findings addressing ten sets of criteria in MCC
11.15.2052(A), a deadline for qualification in subsection (B). :

1. MCC 11.15.2052(A)(1) and .2062; Legal Lot Of Record
(a) The County’s Lot of Record Requirements
MCC 11.15.2052(A)(1) provides:

(A) A dwelling not related to forest mdnagement may be allowed subject to
the following: ‘

(I)  The lot shall meet the lot of record standards of MCC .2062(A)
and (B) and have been lawfully created prior to January 25, 1990;

MCC 11.15.2062(A) contains three, alternate, definitions of a "lot .of record." .

To qualify under the first definition, the lot must satisfy "the minimum lot size
requirements of MCC .2058," i.e. 80 acres. MCC 11.15.2062(A)(1)(c). According to the
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application, the property® is 5.48 acres and thus cannot qualify under this subsection.

. The property would not qualify as a lot of record under the third altemative, which
applies only to contiguous parcels under the same ownership with a combined size of 19
acres or more.* MCC 11.15.2062(A)(3)(c). According to the notification list, and tax
assessor’s maps in the file, the applicants own no other contiguous parcels.

The applicants can qualify, if at all, only under the second alternative, which provides:

(2) A parcel of land:

(a)  For which a deed or other instrument creating the parcel was
recorded with the Department of General Services, or was in
recordable form prior to February 20, 1990;

(b)  Which satisfied all. applicable laws when the parcel was created;

(c)  Does not meet the minimum lot size requirements of MCC .2058;
and

(d)  Which is not contzguous to another substandard parcel or parcels under
the same ownersth,

MCC 11.152062(A)(2) -

The mformatlon in the apphcatlon and the tax assessor maps and notification list,
demonstrates that the parcel is smaller than 80 acres and is not contiguous to another
substandard parcel in the same ownership. Based on this evidence 1 find subsections
2062(2)(c) and (d) are satisfied.

The issue which has received the most attention from the parties in this proceeding, -
is whether the parcel "satisfied all applicable laws when the parcel was created." While the
parties agree that "all applicable laws" refers to both state statutes and local land use
regulations, they disagree over when and how the parcel or pseudo-parcel was created.

3 As will be dlscussed shortly, the land is s referred to as "the property,” "Tract 3" or "Tax
Lot 30" because its status asa separate lot is in dispute.

4 The subsection references 19 acres rather than the mlmmum lot size of 80 acres
‘because some of the predecessor zoning of forest land had a 19 acre minimum lot size.
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In evaluating the légality of the parcel, I cannot infer legality from the absence of
evidence of illegality. See Atkins v. Deschutes County, 102 Or App 208, 793 P2d 345 (1990).
Therefore, the record must affirmatively establish the legality of the lots at the time of their
creation.

(b)  The Chronology Of The Halsten Lee Land Division(s)

Central to the dispute is a purported subdivision of the land. of which the disputed
property is a part. The file contains a lengthy correspondence between Halsten H. Lee and
the Multnomah County Pla.nning Department, beginning in November, 1965. A review of
the history of the property is necessary to resolution of the question of the legality of the
Johnson’s lot.

- According to letters in the file, the property was zoned F-2, an "agricultural district."
The F-2 district was established by Ordinance #100, the "Zoning Ordinance Of Multnomah
County" (signed November 15, 1962.) Ordinance #100 was in effect from 1962 to 1978.
The F-2 district does not specify any minimum lot size; dwellings for the "owner, operator -
and/or help required to carry out grazing, agriculture, horticulture or the growing of timber"
were permitted. Ordinance 100 at §3.112, page 8.

On November 26, 1965, Halsten Lee submltted a "Subd1v151on Application” form to
the Planning Department. On the form he noted: "For Staff Consultation Only - P.C. review
& plat not needed as proposed." The date on the plot plan maps in the file was punched
to fit the map into a notebook, but appears to be Nov. 4 1965." It shows "Tract #1" as a six-
sided 3.0 acre parcel fronting on Morgan Road. Tract #2 has an 80 foot frontage on
Morgan Road, is 5.0 acres and crosses the proposed gravel access road. Tract 2 includes
a part of what is now the Johnsons’ property.

On December 6, 1965, Jack Holst, on behalf of Robert S. Baldwin, the Planning
Director, wrote Lee to confirm that the two lots he proposed to sell were in conformance
with the County Zoning and Subdivision Regulatlons Holst suggested some revision to the
lot hnes

These propo.fed revisions would eliminate future problems caused by "Tract 2"
being split by the roadway, and would provide a better, more usable lot shape for
both tracts.

All future divisions of this property must be of at least five acres in area unless
a subdivision plat is first approved by the Planning Commission.

The file includes the County’s "Suggested Subdivision" layout for the property, dated
"11-29-65." It shows "Tract #1" as a polygon of 2.00 acres and "Tract 2" as a 6.29 acre parcel
lying entirely west of the access road.
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OnADecember 21, 1965, Holst wrote Lee again:

The Multhomah County Subdivision Regulations state that you may divide three
tracts of less than five acres from your property . . . . before you are required to
file a subdivision plat approved by the Planning Commission. These tracts must
conform to the requirements of the Zoning Ordinance, that is, they must be of
at least two acres in size and must have frontage on a dedicated public road.

Dedication or your new, private road would require Planning Commission
- approval.

Any number of tracts of five acres or more may be sold without filing a plat and
without having publlc access. ,

We have made a field inspection of your property and believe that the plan
containing our revisions is quite workable and that it would result in the best
development of this tract. You are, however, free to sell these two tracts as your
proposed since they do not at this time require our approval.

Ifyou contemplate selling off four or more tracts form this property, you must file
with the Oregon State Real Estate Department *EE

On May 9, 1966 the Real Estate Division 1ssued Lee a waiver for "Leewood Park",
waiving:

all further requirements for complying with the provisions of the Oregon
Subdivision Control Law (ORS 92.210 to 92.390) excepting ORS 92.350 to
92.380 and Subsection (2) of ORS 92.990. However, this does not relieve you
of the necessity of complying with local governing agencies’ requirements as
established in accordance with ORS 92.010 to 92.150. :

The drawing for "Leewood Park" shows six parcels different from the current tax lots.

Parcels 2, 4 and 5 straddle the access road (which is identified in a later map as "Leewood

Drive.") The drawing of this partitioning is reproduced as Attachment 1. Tract 2 is in the
form originally proposed by Lee. What is now the Johnson property, Tract 3, Tax Lot 30,
included a piece of Tract 2, in the rough shape of a right-triangle, on the west side of the
access road. This is the same layout which appears in a survey by Burton Bros., dated April
2,-1970.

Handwntten notes by an unidentified staff member’ dated 14 Apnl 1970, record a
conference between Lee and Baldwin. According to these notes "1. The lots are to be -

5 The signature is indecipherable, but it may be that of Adrianne Brockman.
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reaSsemble [sic] & reparceled [sic] into 5 acre tracts.”" * * * * Mr. Lee is to bring his
proposal to the P.C. for the access to be approved.”

On May 19, 1970, Lee wrote Baldwin: -

The owners of tracts 2, 3 4 and 5 have agreed to line changes eliminating small
areas which originally extended across the roadway The engineers[’] new plat
will show tracts as the enclosed sketch.

The attached sketch shows the Johnson property, Tract 3, and the other parcels, in thelr
present form.

- On June 3, 1970 Adrianne Brockman, then Urban Planner I, wrote back to Lee on
| behalf of Robert . Baldwin, the Planning Dnector

The sketch received from you, May 19, 1970, for Tax Lot 2’, Sec. 12, T2N-R3W,
W.M. has been reviewed and appears satisfactory. Without dimensions, it is
impossible to determine if each parcel contains the number of acres indicated.

In order for building permits to be issued it will be necessary to obtain Planning
Commission approval for the access.

On March 8, 1971, Senior Planner Nick Steffanoff, responded to Lee’s inquiry about
the minimum width for the access road. His letter noted, "The second parpagraph [sic] of
our letter dated December 21, 1965, is no longer valid. Each new means of access must be
approved by the Planning Commission according to Oregon Revised Statues, Chapter 92."

_ On August 12, 1971, the County Planning Commission received Lee’s survey for his
would-be subdivision; this document is annotated on the margin with the words: "PLEASE
- NOTE: THIS IS NOT A RECORDED SUBDIVISION " .

Nlck Steffanoff, Senior Planner, sent a letter to Lee (in the name of Baldwm, the
Planning D1rector) dated August 26, 1971, in which Steffanoff stated:

Our Public Works .Department forwarded your referenced letter to use for
approval of the alignment of the subject road prior to their acceptance of a deed
of dedication. Our Planning Commission is the body that approves subdivision
and road alignments and the Planning staff is not authorized to make such
approvals. (ORS 92.014 and County Subdivision Ordinance Preamble Sec. 1.0)

 One of the conditions we would recommend to the Planning Commission for
approval of this road, regardless of the alignment, would be its improvement to
the minimum standards cited in our letter of April 22, 1971 to you. (i.e. graded
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and rocked, 32 feet wide with 24 feet of asphalt pdvement. )

On January 31, 1972, Lee wrote to the Planning Department describing his request
to the "road department" requesting acceptance of his road right-of-way." He noted

While there was and still is a dedicated road on which tracts 3, 4, 5 and 6 front,
I chose to improve the 60 foot rights-of-way as shown on the enclosed plat, partly
because it had been used by the general public for various purposes for a period
of about fourty [sic] years and partly because it served as a much better and more
practzcal access for the tracts as shown. ‘

On February 9 1972 he directed a letter to the Planning Commission, "RE: Tracts
3,4,5 & 6", objecting to the increase in his property tax assessment, which he contended was
based on the Tax Department’s incorrect assumption that his road was going to be approved
and he could obtain building permits for Tracts 4,5 and 6. Lee stated the Tax Department

informed him that the Planning Commission

gave assurance to the Tax Department that building permits are available to
tracts 4, 5 and 6 and that my road is acceptable as public access without further
improvement, and that therefor the tax raise is justified.

On February 18, 1972 Steffanoff sent a 3-page letter to Lee in response, which begins
as follows:

The question raised in your January 31st letter concerning the acceptance of your
proposed road for public dedication is still best answered by informing you again
that our Public Works Department will require the road to be built to a width
and standard acceptable to them for purposes of continuing maintenance. - Your
current 254 foot width gravel road does not meet this minimum specification and
therefore the County cannot accept the road for maintenance.

In the next paragraph Steffanoff informs Lee "We cannot at this point in time assure
you that building permits can or cannot be issued for the subject properties until the soil
conditions and drainage requirements are resolved and approved by our Health Department.

On page 2, Steffanoff directs Lee’s attention:

to Chapter ORS 92.10 to 92.30 controlling the sales and leases of . . . .
subdivided lands. . . . Further in the law 92.230 specifies that no person shall
offer any subdivided lands for sale or lease without having complied with all the
application divisions of 92.210 to 92.90 [sic] and the subdivided lands have met
with requirements of ORS 92. 020 to 92.160 or as an alternative have met the
following conditions:
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a Each lot is situated on a dedicated road or street constructed to
’ the speczﬁcatzons of the County Commissions or the County or
governing body of the municipality which accepted the road os

streets for mazntenance, and, .

b. The subdivision has drainage structitres and fill necessary to
prevent flooding, which structures and fill have been approved by
the county Commissioners of the County * * * ; and {etc.]

- On March 13, 1972, Grant Bowder in the Subdivision Section of the Real Estate
Division of the Oregon Department of Commerce wrote to Nick Steffanoff, recommending
a meeting between Steffanoff, Baldwin and Bowder. Notes on the letter suggest the meeting
was held on April 11, 1973, but nothing about the result of the meeting appears in the file.

On May 1, 1972, Steffanoff wrote Lee describing the conditions under wh1ch the
_ county would consider acceptmg dedication of the road. Steffanoff stated:

We already have a copy of the Real Estate Commissioner’s waiver of certain
requirements, dated May 23, 1966, and are returning the copy you sent to us in
your March 9th letter. We requested a copy because we assumed a new waiver
has been granted since the parcels you have created vary from those originally
approved by the Real Estate Commissioner in 1966.

On December 4, 1973, Irvmg G. Ewen of the County D1v151on of Land Use Planmng
submitted a form to the Real Estate Commissioner, advising him: _ _

The proposed partitioning/subdivision apparently béneﬁts from the creation of a
way for access which is subject to approval by the Planning Commission. Such
approval has not been granted to date. :

- This notification shall not be construed to imply that these properties have received
Health Department approval for subsurface sewage disposal or State Health Division
approval of water supply or sewage dlsposal. :

We have no evidence to date that the apparent subdivision has complied with eh
Oregon Subdivision Control Laws, and we have reason to believe this subdivision .
is an accomplished fact by contract, agreement, deed, etc. -

Further divisions of Tax Lots 33, 32, 31, 23, 20, 2 as represented on the attached
map may require Planning Commission review and action which could result in
~a plat nclygmg the current dzvzs:ons being proposed.

(original emphasis).
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‘The last (most recent) document in the file regarding Lee’s partltlonmgs is a letter
~ from the Real Estate Division to Ewen, dated October 10,1974, including copies of the 1966
Real Estate Division waiver already in the files and noting "Mr. Halston [sic] H. Lee has
filed his development and a waiver was issued by this Division on May 23, 1966."

(c) Legal Analysis

Under the express wordmg of the County’s ordinance, I must determme the

lawfulness of the Johnson’s lot.° My analysis requires an inquiry under the three laws in

effect at the time: ORS 197.016 (1965-1971); ORS 197.014 (1965-1971); and the- County’s
Subdivision Regulatlons (1955-75.)

@) Is Tract 3 lllegal Because It Is Part Of A Subdivision Which
Never Received The Required County Approval Under State
- Statutes In Effect At The Time? No.

- In 1965 through 1971, ORS 92 016 provided:

No person shall dlspose of, transfer, sell or agree, offer or negotiate to sell any lot

or parcel of land in any subdivision or division of land with respect to which

approval is required by any ordinance or regulation under ORS 92.046 and
- 92.048 until such approval is obtained. .

Before a "subdivision" could be made and recorded prior approval by the local
planning commission was required. ORS 92.040 (1965). "Subdivision" was defined by
reference to "subdivide land," defined as the partltlonmg of a "a parcel of land into four or
more parcels of less than five acres each * * * * "

 Ludwick v. Yambhill County, 294 Or 778, 786, 663 P2d 398 (1983) concerned the
- interpretation of a provision in the Yamhill County zoning ordinance, which authorized a
dwelling, as a conditional use in the County’s F-40 Forest district "on an existing legal lot-of-
record of less than forty (40) acres." The Supreme Court found that lots within a
subdivision, for which a plat had been drawn up in 1972 but which had never received

¢ Two recent Court of Appeals decisions, McKay Creek Assn. v. Washington County, 118

Or App 549, 848 P2d 624 (1993) and Woolsey v. Marion County, 118 Or App 206, P2d

(1993), turned the wording of the local government requirements’ regarding the status

of a "lot of record." In Woolsey the Court affirmed the County’s denial of a replacement

dwelling on an unlawfully partitioned parcel whereas in McKay Creek the County’s ordinance

did not expressly require the lot to be "legal." Like the Marion County ordinance but unlike

Washington County ordinance, Multnomah County’s ordinance expressly reqmres a
-determmatlon of the lawfulness of the parcel. v
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County approval as required by ORS 92.016 were not "legai" and therefore not "legal lots-
of-record.” Therefore the applicants were not entitled to a permit for a dwelling, even
though they may have been innocent purchasers Ludwick v. Yamhill County, supra, 294 Or
at 788-790.

If the Johnsons’ property was part of an illegal subdivision which Halsten Lee
attem ;)ted to create then it was not "lawfully created" and did not satisfy "all applicable
laws."" To make this determination, we must evaluated all three versions of his division of
the property: 1965, when "Tracts" 1, 2 and the remainder were created; the 1966-70

partitioning which created four more lots, several of them straddling "Leewood Drive"; and

1970-present, when the six tax lots assumed their present form.

In 1965, Lee did not create "four or more parcels of less than five acres each." In his

1965 effort he created or attempted to create only three lots; Tract 1 at 3.00 acres, Tract -

~ 2 at 5.0 acres ‘and the remainder of the property at about 31.5 acres.

His 1966 "Leewood Park" (subject to the 1965 laws) as described by the April 1970
survey, contains six tracts. The sizes of those tracts are not shown. However, it appears that
Tracts 1 and 2 were the same size as when they were created in 1965; this would leave 31.5

acres to be divided into four parcels. A comparison of the April 1970 configuration with -
- the revised, May 1970 parcels, suggests that Tracts 5 and 6 were 5.0 and 10.0 acres.

respectively. This would mean that Lee had not violated the 1965 subdivision laws (which
were not changed in these respects until 1973) because he had not created four or more lots
each smaller than 5 acres.

When the tax lots assumed their present form in 1970, through adjustments of the
boundaries made with the consent of their owners, all but one of the properties were larger
than 5.0 acres. Their sizes are shown on the map on page 2 of this decision; 3.05 acres for
Tract 1 (Tax Lot 20); 6.86 acres for Tract 2 (Tax Lot 23); 5.48 acres for Tract 3 (Tax Lot

30); 5.00 acres for Tract 4 (Tax Lot 31); 6.89 acres for Tract 6 (Tax Lot 32) and 9.89 acres

for Tract 6, Tax Lot 33.)

Consequently, the applicants’ property is not part of an illegal (ie. unapproved)
"subdivision" as that term was defined in state statutes in effect in 1965 through 1969.

7 There is nothing in the record of this proceeding indicating what the County had in
mind when it adopted the phrases "lawfully created” in MCC 11.15.2052(A)(1) or the phrase
"satisfied all applicable laws" in MCC 11.15. 2062(A)(2)(b) However, no administrative
history is required to understand these clear prov151ons I mterpret the phrase "satisfied all

applicable laws when the parcel was created" in MCC 11.15. 2052 and .2062 in the same way
and for the same reasons as the Court interpreted the word "legal" in the phrase "legal lot

of record" in Ludwick.
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(i) s Tract 3 Illegal Under ORS Chapter 92.014 (1965-1971)
Because The County Never Approved The Road? Yes.

From 1965 through 1972, ORS 92.014 provided:

. No person shall create a street or way for the purpose of partitioning a parcel of

- land without the approval of the agency or body authorized to gz've approval of

plans for subdivision under ORS 92.040 w:th respect to the area in which the
parcel is situated. :

"Partition" is not defined until the 1973 edition of ORS Chapter 92, but it must mean
something other than subdivide. "Partition” and "division" are synonyms. Clearly,
"partitioning” is what Halsten Lee was attempting to do when in his 6-lot division of the
property which he prepared and submitted to the County in 1966 and 1970. As the review
of the correspondence shows, the County never .approved Lee’s road because it was not up
to County standards.

What the statute does not state expressly, is whether it is illegal to sell lots which
front on "a street or way" which has never been approved. In Columbia County v. O’Black,.
- 16 Or App 147, 517 P2d 688 (1974) the issue was the status of a former logging road used
as access to 19 lots. The road did not meet county subdivision standards so the Planning
Commission denied approval. The trial court enjoined further partitioning because the
defendants had violated ORS 92.104. The defendants argued that the statutory prohibition
did not apply to private roads. The Court of Appeals disagreed and affirmed the injunction.

The O’Black court refers to the defendants "subdividing" of the property but it is not
-clear whether the divisions in fact constituted a subdivision. In any event, the Court’s
decision rested on the violation of the road approval requirement in ORS 92.014, not the
subdivision review requirement in ORS 92.016. The lots could not be sold because the road
was never approved. The illegality of the road rendered the lots illegal. This is the only
logical way of interpreting the statute. Otherwise, lots would be legal and could be sold,
even though there was no legal, approved, access to those lots. ‘

In this case, as the applicants’ representatives have pointed out, the Johnson’s
property has direct access onto a County road and therefore does not need to use the illegal
road.

Scenic Sites v. Multnomah County Commission, 33 Or App 199, P2d (1978) sheds only
a little dim light on this question. The case interpreted the pre-1973 version of ORS 92.016.
Although the developer attempted to evade the requirement of approval of the access road
or way by dividing the access road longitudinally and giving each lot a narrow strip
connecting it directly to the County road. The Court held: "If anything, this device created
a ‘way’ for each parcel to a public road. We hold that ORS 92.014 was applicable, requiring .

Hearings Officer’s Decision 16 ' CU 4-94/HV 1-94
April 11, 1994 '




defendant’s approval of the road." Scenic Sites, supra, 33 Or App 203. The case could be
read as requiring adherence to ORS 92.016 even for lots having direct frontage on county
roads. But the facts in that case suggest that the seven connecting strips, into which the
illegal road had been divided, may have been too narrow to provide individual access across
the lot. The most that can be said of this opinion is that is shows that the Court of Appeals’
is unwilling to treat pro forma direct access as obviating the need for compliance with ORS
92.106(1965 -1971).

I conclude that Tax Lot 30 was created in violation of ORS 92. 016, despite d1rect
access onto Morgan Road because Tax Lot 30 and the other properties were consistently
described or presented by Halsten Lee as part of a group of partitioned properties. In his -
January 31, 1972 letter he described Tax Lot 30 as fronting on the access road, rather than
on Morgan Road, even though it would have been in his interest to describe Tract 3 as
fronting on Morgan Road. : :

In addition, while the illegal road was not used to provide access, after the
reconfiguration of the lots in 1970, it was used to define the boundaries of Tax Lot 30.
Neither the statute nor O’Black provide an exception for lots fronting on a public road; I
read them as invalidating the entire group of lots, which are accessed or defined by the
illegal road _

(ii) Is Tract 3 Illegal Because It Was Created In Violation Of?.
County' Regulations In Effect At The Time? Yes. .

- The County’s Subd1v151on Regulations which were in effect from 1955 to 1975
provided: ‘ ;

1.0  Preamble

It shall be unlawful hereafter to subdivide land into four (4) or more lots,

. _except land for agricultural purposes of five (5) acres or more, or to accept a

dedication of land for any public street or road or part thereof, until plans thereof
are submitted to and approved by the county planning commission."

Multnomah County Subdivision Regulations, (April 19, 1955) §1.0, Preamble. Under this
regulation, what Lee did in 1965 was not a subdivision because it created only three parcels. -

Lee’s 1966/70 partitioning created four lots out of the remainder of the land left after

Tracts 1 and 2 had been created. This would constitute a "subdivision" under the County’s

. regulations, unless the lots were created for "agricultural purposes" and were 5.0 acres or

larger. Lee’s 1966/70 partitioning created lots 5.0 acres or larger but the record does not

provide any indication the "purpose"” of the lots The questlon which remains is whether the
lots were created for "agricultural purposes.”
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Under the County Code, the applicant has the burden of proving the "agricultural
purpose." Mr. Robinson’s letter of March 11, 1994 states: "The current landowners cannot
be required to reach back more than 20 years ago to determine whether an agricultural
purpose existed on the property." I understand the applicants’ frustration in trying to prove
the "purpose” behind a partitioning almost 25 years in the past. However, I am charged with
applying the County’s ordinances as written; I cannot ignore the requirements in the Code
whenever one of the parties, or I, regard them as unreasonable.

There is no written indication of the purposés behind the 1966/70 partitioning. .
Consequently I must look to the actual use of the land to see what purpose can be inferred
~ from the condition or management of the land.

The June 1986 aerial photo in the record shows the only agriculture in the vicinity
to be some small orchards along Highway 30. The Johnson’s property is shown in that
photo, to be heavily forested. The current forest cover on the property is described in the
"Significant Natural Resources Report" prepared for the applicant. (See pages 2, 3.)

The photo also shows the Morrison property, die east across Morgan Road, was
logged shortly before the photo was taken. This is confirmed by the testimony regarding
compatibility of the proposed house with nearby forestry activities. Evidence of other
logging operations nearby are also evident in the aerial photo. Lee’s April 14, 1970 sketch
of the lots on this property shows parallel dotted lines stretching out from the end of his
road, annotated with "Access to Publisher Paper Co. Tree Farm." v

From this information it appears the Johnsons’ property has been producing timber,
with or without management over the past several years. The applicants contend that
timber production is an "agricultural purpose.”

The subdivision ordinance contains no definition of "agricultural " purposes” or
"agriculture."

The 1962 Zoning Ordinance contains this definition of "agriculture":

The tilling of the soll, the raising of crops, dairying and /or animal husbandry, but
not including the keeping or rasing of fowl, pigs, or fur-bearing animals unless
such is clearly incidental to the principal use of the property for the raising of
crops.

Ordinance #100 §1.02 (1962). Permitted uses in the F-2 Agricultural District included
- "Grazing, agriculture, horticulture, or the growing of timber." If the Zoning Ordinance can
be used to construe the Subdivision Ordinance, agriculture and timber production were
defined as different activities.
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The 1971 version of the exclusive farm use statutes also differentiates between
agriculture and the forest management activities. "Farm use" was defined to exclude "the use
of land subject to the provisions of ORS chapter 321 * * * " ORS 215.203(2)(a) (1971).
ORS Chapter 321 established the various preferential forest use assessment programs.

"I conclude that "agriculture" does not include timber production' Therefore, the
record does not support a conclusion that Halsten Lee’s 1966-70 partmonmgs were for an
"agricultural purpose.” .

As a result, I must conclude that the 1970 partitioning was a "subdivision" under the -
County’s definition of the term because four parcels were created and the applicant has not
carried its burden of proving an agricultural purpose for the parcels which would take their
parcel outside the scope of the County’s regulations.

I conclude that the subdivision was also illegal because Halsten Lee never received
approval for the road which would provide access to his subdivision. This is confirmed by
the quoted letters from various County officials to Lee, (Brockman June 3, 1970; Steffanoff,
March 8, 1971; Nordlander and Baldwin, April 22, 1971; Steffanoff, August 26, 1971,
Steffanoff, February 18, 1972; Steffanoff, May 1, 1972) as well as the letter from Irving Ewen
to the Subdivision Section of the Real Estate Division, dated December 4, 1973.

(iv)  Was Tract 3 Independently Created By The 1972 Deed? No.

In their application materials and argument submitted by their attorney, the
applicants take the position that a parcel was created in 1972, when the applicant supposedly
purchased the lot from Halsten Lee. Mr. Robinson states in his letter to me of March 11,
© 1994:

Moreover, the Hearings Officer can separate the question of the Iegdlity of the
entire subdivision from the question of whether the applicants’ lot was lawfully
created. The Hearings Officer should find that the lot was lawfully created.

An extract from his rebuttal of March 28, 1994 summarizes his reasoning well:

Mr. Lee conveyed Tax Lot 30 to the Applicants by deed, as he did the
other lots. Therefore, there was no single "package" creation of lots. Each -
creation by deed standards or falls on its own. Whether a lot is now a lot of
record must be determined by viewing that lot individually and assessing whether
it met all applicable requirements at the time of creation. The Applicants’ lot
meets that test and the Hearings Officer need go no further.

Mr. Robmson s argument has merit. It was legal to create an individual lot through
deed or other transfer in 1972. Assuming that all the other transactions were legal nullities,
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then the Johnson property (and perhaps others) became a separate, legal, parcel on the date
it was deeded to them, assuming this occurred before the 1973 statutes and subsequent
LCDC rules, which imposed state requirements on the creation of individual lots.

- However, I reject this argument for two reasons. First, the record does not contain
a 1972 deed for the property, to the Johnsons or to anyone else. Mr. Robinson refers to a
deed for the property recorded on October 24, 1972 at Book 889, page 662. Robinson states
that Lee transferred the lot directly to the applicants. However there is no photocopy of
the deed in the file. The record contains a deed from Mildred Owen to Sven and Carol
Johnson dated September 29, 1976, recorded at Book 1130 page 909. The document in the

- dated October 24, 1972, appears to be the cover of some kind of deed with the Johnsons’

and Halsten Lee’s name hand-written on the outside. But the contents of that document, -
identifying what was sold and to whom, is not shown. By 1976, the date of the
Owen/Johnson deed, county approval was required for the creation of individual lots and
findings demonstrating compliance with the statewide planning Goals were required.®

Second, Lee and the County all discussed his land divisions as a "subdivision." The
lengthy correspondence reflects the County’s continuing refusal to accept the road and to
recognize the legality of the subdivision. It would be rewriting the written record to ignore .

~ the letters from the County about the Leewood subdivision and pretend that Tax Lot 30 was
- not a part of this subdivision.

W) Argument By Estoppel

The applicants contend that doctrine of equitable estoppel obliges the County to
approve the application. They rely on Coos County v. State of Oregon, 303 Or 173, 180-181,
743 P2d 1348 (1987).° As a authority for a contrary proposition, that "estoppel does not

8 Statewide Planning Goal 3, "Agricultural Lands" and Goal 4, "Forest Lands," became
effective January 1, 1975, and like all the Goals, it was applicable to all land use decisions

- affecting farm land during the pre-acknowledgment period. ORS 197.175()(), Peterson v.

Klamath Falls, 279 Or 249, 566 P2d 1193 (1977); Alexanderson v. Polk County, 289 Or 427,
616 P2d 459 (1980); Jurgenson v. Union County, 42 Or App 505, 600 P2d 1241 (1977); 1000
Friends of Oregon & Seehawer v. Douglas County et al, 3 LCDC 230 (1979).

? The elements of equitable estoppel in pais are quoted in the Coos County v. Oregon
case, from Oregon v. Portland Gen. Elec. Co., 52 Or 502, 528, 95 P 722 (1908): ‘

To constitute estoppel by conduct there mst (1) be a false representation; (2) it -
must be made with knowledge of the facts; (3) the other party must have been
ignorant of the truth; (4) it must have been made with the intention that it should
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prevent the local government from enforcing its land use regulations," Mr. Rochlin cites
Clackamas County v. Emmert, 14 Or App 493, 513 P2d 532 (1973) and Hanley v. Czty of
Salem, 14 Or LUBA 204 (1986).

The applicants seek to distinguish Emmert and Hanley on the grounds estoppel was
raised as a defense to an enforcement proceeding:

Both cases stand for the proposition that estoppel cannot be invoked to prevent
a local government from enforcing its land use regulations. The issue in this case
is not whether the local government can be prevented from enforcing its land use
regulations. The. issue is correctly framed as whether Multnomah County’s
actions in the past ought to require the County to now issue a building permit.
- In other words, since the County has treated the parcels as lawfully created,
issued other building permits, and created an appearance may be lawfully
obtained, the County should now be estopped from taking a different position.

Memo from Michael Robinson dated March 18, 1994 at page 4.1

Mr. Robinson is drawing a distinction between cases based on "enforcing" of
-regulations, from the situation in this permitting proceeding. He does not explain what he
"~ means by enforcing. If he means the kinds of enforcing initiated the local government in
a circuit court against an alleged violator of land use regulations, then he is mistaken that
both Hanley and Emmert were enforcement cases.!

be acted upon by the other party; (5) the other party must have been induced to
act upon zt *Ex

10 To the extent this argument could fit under the headings of "issue preclusion” and
"claims preclusion”, LUBA has rejected the application of those concepts to land use
adjudications. Nelson v. Clackamas County, 19 Or LUBA 131, 140 (1990); and see Okeson
v. Union County, 10 Or LUBA 1, 5 (1983); Reeder v. Clackamas County, 20 Or LUBA 238,
243 (1990) (local governments not bound by past erroneous interpretations.)

1 Emmert arose out of a regulatory enforcement proceeding in Circuit Court but Hanley
did not. In Hanley, estoppel was used as the basis for arguing the City was required to issue
the necessary land use "check off" for the septic permits issued by DEQ. Without the City’s
approval, septic permits would be denied and construction of houses on five lots would not -
“be possible. Hanley, supra 14 Or LUBA 205. LUBA has rejected estoppel arguments in
at least one other case in the context of a permitting decision, rather than an enforcement,
decision. Sellwood Harbor Condo Assoc. v. City of Portland, 16 Or LUBA 505, 510 (1988)
(estoppel used offensively against a decision to grant a permit.) To summarize, equitable
estoppel has been rejected both when it was used as a sword in the permitting context and
as a shield against enforcement in circuit court.
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In any event, I do not understand why a difference in the context, (between
enforcement and permitting actions) makes any difference to the application of the doctrine
of equitable estoppel. A review of the limited case law shows that equitable estoppel has
never been applied by an Oregon appellate court or LUBA as the basis for requiring the
issuance of a land use permit, regardless of the regulatory context. Bankus v. City of
Brookings, 252 Or 257, 449 P2d 646 (1969); Emmert, supra; Hanley, supra; Sellwood Harbor
-Condo Assoc. v. Czty of Portland, 16 Or LUBA 505 (1988).

- In the case cited by the applicants, the Supreme Court said that "an estoppel may be

raised against government entities, subject to certain specific limitations". Coos County,
supra, 303 Or 181 (emphasis). The circumstances in which equitable estoppel would apply
to a government were set out in Wiggins v. Barrett & Associates, Inc., 295 Or 679, 692, 669
P2d 1132 (1983); when the doctrine would "prevent unjust enrichment [by the government]
and to accord fairness to those who bargain with the agents of municipalities for the
promises of the municipalities." Quoted in Coos County, supra, 303 Or 181.

Multnomah County is not "enriched" by the denial of the permit., There has been no
bargaining between the applicants and the County; the County is the decision maker. In .
Coos County, the County was one of the parties in interest to a land title dispute with the
state. -

: I conclude that "equitable estoppel” is not available to the applicants under the facts
of this case under the governing authorities. Bankus v. City of Brookings, supra; Wiggins v.

Barrett & Associates, Inc.; Emmert, supra, Hanley, supra; Sellwood Harbor Condo Assoc.,

supra. ,

In addition, there are weaknesses in the factual basis for several of the elements of
estoppel when used by the applicants.

First, the "false representatlon (the issuance of building permits to owners of
neighboring tax lots) was not made to the apphcants but to their neighbors. I question
whether the applicants are entitled to rely on the issuance of permits to other persons.

Second, the Supreme Court noted that "Courts generally have held that. the
misrepresentation must be one of existing material fact, and not of intention, nor may it be
a conclusion from facts or a conclusion of law." Coos County, supra, 303 Or 181. The
legality of the parcel seems to be a conclusion of law rather than of fact.

Third, it is not clear how the Johnsons’ were "“induced" to act upon the County’s
"misrepresentation.” They had bought the property in 1972 or 1976, before the County had
issued the permits which their attorney claims they relied upon.
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vi) Cohclusion Regarding The Lawful Creation Of Tax Lot 30

For the foregomg reasons, I conclude: (a) Tax Lot 30 is not "a pa:cel which satisfied
~ all applicable laws when the parcel was created" and thus does not qualify as a "lot of
record" as defined by MCC 11.15.2062; (b) the county is not equitably estopped form
denying the Johnsons’ a permit for a nonforest dwellmg

2. MCC 11. 15.2052(A)(2), Sufﬁclent Slze To Meet Sltmg Standards

The apphcants are seeking a variance to the 200’ side-yard set-back requlrement -
The variance is discussed below.

'3.> MCC 11.152052(A)(3); - Parcelization, Proximate Development And
Productiy'ity Standards ‘ .

MCC 11.15.2052(A)(3) (based on OAR 660-04-028 (1991)) established a framework
of tests for nonforest dwellings, requiring increasing levels of parcelization and dwellings and
decreasing size, for each of three timber productivity ranges. Based on the evidence in the
record (lot maps, aerial photo, notice list, etc.) and the analysis provided on page 6 of the
Staff Report, I conclude that the parcel’s soils exceed 85 cubic feet/acre/year and that the
parcel satisfies the tests in MCC 11. 15 2052(c) _

4. "‘MCC 11.15.2052(A)(4)
- Subsection .2052(A)(4) requires the applicant to demonstrate that:

(4)  The dwelling will not force a significant change in, signiﬁcaﬁtly increase
the costs of, or impeded accepted forestry or farming practzces on
surrounding forest or agricultural lands;

Mr. Rochlin contends the house will not be compatible w1th (industrial style) forestry -
on nearby lands. _

The infiltration of houses into areas of commercial forest production is always a
source of serious concern because of the frequency of conflicts between some forest
management activities and residential uses. In this case, the record (e.g. 1986 aerial photo,"
~ testimony, references to Publisher’s Tree Farm on Halsten Lee plat surveys) discloses
ongoing commercial logging activities across NW Morgan Road and on nearby properties
to the east and northwest. ,

My chief concern about compatibilities are aerial application of pesticides and forest
fires. S -
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‘The record shows that logging and aerial spraying occurred in the last decade on the
Morrison property across NW Morgan Road from the applicants’ property. The applicants’
house would be located about 100 feet from the Morrison’s property. However, the area
under production across Morgan Road is just short of 200 feet from the proposed dwelling
site and the Oregon Department of Forestry recommends a 200’ spray buffer. - While the
risk of conflict over spraying is high, I am impressed by the continuation of logging
operations within the recent past, near other residences. The applicants have described
existing limitations on the use of aerial spraying which I believe should avoid conflicts over
spraying at this site in the future.

With regard to fire, the applicants’ compliance with the fire siting safety standards
in MCC 11.15.2052(A)(6); .2074(A)(5) and (D) and the installation of spark arresters,
should be made a condition of approval. These, coupled with Morgan Road, should be
-adequate to minimize the risk of fire posed to nearby forest lands. -

- For these reasonS, and the reasons and evidertce set out in the Staff Report at pages
7-9 and 10-11, I conclude the applicants satisfy MCC 11.15.2052(4).

5.  MCC 11.15.2052(A)(5); Dwelling Is Outside Big Game Winter Habitat Area
MCC 11.15.2052(A)(5) provides:

The dwelling will be located outside a big game winter habitat area as defined by
the Oregon Department of Fish and Wildlife, or that agency has certified that the
lmpacts of the additional dwelling, considered with approval of other dwellings
in the area since acknowledgment of the Comprehenswe Plan in 1980 will be
acceptable :

At pages 6-7, the Staff Report states:

The Comprehensive Plan Wildlife Habitat map shows that the subject property
may be in the West Hills Sensitive Big Game Wintering Area. (Due to the small
map scale and generalized boundaries of habitat areas, an exact determination
is left to the Department of Fish and Wildlife.) Because of the number of
existing residences in the area, it is doubtful that the proposed dwelling will cause
any additional impacts to big game. However, the applicant has not submltted
written certification from ODFW to that effect.

After the initial session of the hearing, the record was left open, in part to allow Mr.
Walker to secure the necessary certification from Gene Herb. Minutes of February 16,
1994, hearing at page 2. However, Mr. Walker was unable to do so and requested me to
rely on the "Significant Natural Resources Report" prepared by The Resource Company, in
lieu of the certification by ODFW. _ ‘

Hearings Officer’s Decision o 24  CU 4-94/HV 1-94
April 11, 1994 -




The Code requires either a demonstration that the property is outside a big game
winter habitat area or a certification by ODFW that the impacts, "considered with approval
of other dwellings since acknowledgment are acceptable. Because the applicant has not
demonstrated that the property is outside the habitat area and has not provided the requlred
cert1ﬁcat1on, the applicants do not satisfy this criterion.

6. MCC 11.15.2052(A)(6); Rural Fire Protection

The file contains a County "Fire District Review" form completed on September 22,
1993, by Fire Chief Martyn Wheller, of the Multnomah County Rural Fire District #20. The
form indicates the District’s ability to provide fire protectlon to this property. This standard
is satisfied.

7. MCC 11.15.2052(A)(7); Long Term Road Access

The applicants property has direct access onto NW Morgan Road. I find this
standard inapplicable.

8. MCC 11.15.2052(A)(8); Disqualification from Preferential Assessment
The applicants’ property has not been receiving preferential farm or forest use
assessment. In the event a dwelling is approved for the property, a condition of approval
should be the submission of proof of permanent disqualification from farm or forest use
preferent1a1 assessment. '
9, MCC 11. 15.2052(A)(9), Satisfaction of Standards in MCC 11.15.2074
The satisfaction of the standards in MCC 11.15.2074 is discussed below.
: 10.‘ - MCC 11.15.2052(A) (10); Acknowledgment of farm and forest practices

The application materials describe the "property owners willingness to enter a

- declaratory statement into their chain of tile" recognizing the "right of nearby property
owners to conduct farm and forest practices." However, a signed copy of the declaration
(prior to recording) is not included in the file. ' :

A copy of the signed declaratlon, with proof of recordation, should be a condition of
approval in the event the permit is ultimately granted.

11 MCC 11.15.2052(B); Qualification Period
‘Subsection (B) pfovides: |
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(B)  Dwellings not related to forest management shall not be dllowed‘uplon the
effective date of a small scale resource land program adopted pursuant to
the requirements of OAR 660, Division 6 and 33.

Early in 1993, LCDC adopted amendments to OAR 660 Division 6 and adopted a
new Division 33, for a small scale resource land program. OAR 660-33-010 (1993) The
small scale resource land rules had an effective date of August 7, 1993, OAR 660-33-
160(1)(1993), before the Johnsons’ application. These rules were repealed by HB 3661,
which went into effect on November 5, 1993, after their application.

It would be ironic if it was the applicants’ rush to beat the effective date of the new
statutes which may have led them to file during the period when the County’s authorization
of non-forest dwellings had lapsed under the terms of its own ordinance.

: However, the 1993 small scale resource land rules adopted by LCDC continued to
authorize nonforest dwellings of the type permitted under MCC 11.15.2050(b)*2. It would
exalt form over substance to hold that the County could not approve the Johnson’s nonforest
dwelling application because of the implementation of state rules which expressly authorized
that type of dwelling, rules rendered invalid under a bill which already passed by the
Legislature.

While this aspect of my ruling may be open to challenge, I find that the County
retained authority to approved nonforest dwellings because the "small scale resource lands"
rules never truly became effective.

B. MCC 11.15.2074 Development Standards for Dwellings and Structures

1. 2074(A)(1) and (2); Compatibility With Farm And Forest Uses

(A) The dwelling or structure shall be located such that:

(1) It has the least impact on nearby or adjoining forest or agricultural
lands and satisfies the minimum yard and setback requirements of
.2058(C) through (G);

(2)  Forest operatzons and accepted farming practices will not be.
curtailed or impeded; .

* & * ¥ *

2 The qualification standards were slightly different.
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For the reasons set out above in the discussion of the applicants’ satisfaction of MCC
11.15.2052(A)(4) and .2074(A)(3), and based on the Staff Report, I find (a) there are no
nearby farming practices and (b) nearby forest operations will not be curtailed or impeded.
Satisfaction of .2074(A)(1) depends on the applicants’ success in securing a variance to the
51de-yard set-back (discussed below.) _

2. 2074(A)(3) Limiting the Amount of Forest Land Used to Site Dwellmg And
Other Improvements

The size and terrain of the lot limit the building site to a small level area near
Morgan Road. This also has the effect of llII]ltng the amount of forest land used for the
dwelling and improvements. ThlS standard is satisfied.

3. 2074(A)(4) Justification Of Access Road In Excess of 500 Feet

The site plan shows short access (less than 100 feet) from the home site directly onto
Morgan Road. T find this standard inapplicable. :

3. .2074(A)(5); Wildﬁ_re Safety Standards (access to water, fire breaks and ,
slope)

Subsection .2074(A)(5) sets out six -wildfire safety standards. |

The first concerning access to perennial water source on the property is inapplicable
because there is no perennial surface water source on the property. (The stream described
in the apphcants’ "Significant Natural Resources Report" is intermittent not perennial.)

. While the applicants have testified that the primary fire break has been cleared, they
d1d not submit a map of the secondary fire safety zones (fire breaks.) Should the grounds
for denial be overturned on appeal, the clearing (not just the mapping) of the primary and
~ secondary fire breaks, adjusted for slope as required by .2074(A)(5)(b)(ii)), should be made

a condition for issuance of the building permit. This determination could be made
administratively based on a site inspection, but because it may require the exercise of
discretion, it notice of the administrative decision and an opportunity for a hearing on
"appeal must be provided. ORS 197.763(2), 215.416, Rhyne et al v. Multnomah County, Swan
& Trotter, 23 Or LUBA 442, 447-78 (1992)

Based on the topographical maps, I find the slopes at the building' site to be less than

40%.

4. 2074(B); Building Code Compliance

The applicant has not submitted information about the proposed dwelling.
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Should a dwelh'ng be authorized on the property, proof of compliance with the
requirements for the minimum size, an adequate foundation and the Uniform Buﬂdmg
Code, should be made a condition for issuance of the building permit. 'This is very
important given the slope of the property and the presence of fill on the site. (See
geotechnical report.) These determinations can be made administratively. Because they
may require the exercise of discretion, notice of the administrative decision and an
opportunity for a hearing on appeal must be provided. ORS 197.763(2), 215.416, Rhyne et
al v. Multnomah County, Swan & Trotter, 23 Or LUBA 442, 447-78 (1992)

5.  .2074(C); Domestic Water Supply

The apph'éants have stated their intention to use well water. This mean they will not
be taking their water from a Class II stream, which is prohibited by this subsection.

They have submitted information about flow from wells in the same section but they
have not provided "evidence that the domestic water supply is from a source authorized" by
the Water Resources Department’s ground water rules, OAR 690 Division 10.

Should a dwelling be approved for the property, (a) proof of an adequate domestic
water supply from a well; and (b) evidence that the withdrawal is authorized by WRD’s
ground water rules, should be provided prior to the issuance of a building permit. These
determinations can be made administratively. Because they may require the exercise of
discretion, notice of the administrative decision and an opportunity for a hearing on appeal
must be provided. ORS 197.763(2), 215.416, Rhyne et al v. Multnomah County, Swan &
Trotter, 23-Or LUBA 442, 447-78 (1992)

6. .2074(D); Driveway Design

Subsection .2074(D) has seven subsections which regulate the design of access roads
to two or more houses or driveways "accessing a single dwelling." Based on the information
provided addressing this criteria in the application (unpaginated) which is consistent with
the topographic maps, testlmony and site plans in the record, I conclude that the apphcatlon
will satlsfy the standards in (D)(1) through 5). '

, I find subsectlons (6) and (7) inapplicable because the driveway access is shorter than
the distances which require turn-outs or turn- arounds under the ordinance.

C. Major Variance To Side-Yard Setback Requirements; MCC 11.15.8505

Because the apphcants are seeking a variance "in excess of 25 percent of an
apphcable dimensional requirement" i.e., to reduce the side-yard setback from 200’ to 100’,
the variance is a "major variance" and they must satisfy all four subsections of MCC
11.15.8505(A). MCC 11.15.8515(A).
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1. MCC 11.15.8505(A)(1); Circumstances Specific to the Property
The first subsection of the variance standards provides:

(1) A circumstance or condition applies to the property or to the intended use
that does not apply generally to other property in the same vicinity or
district. The circumstances or condition may relate to the size, shape,
natural features and topography of the property or the location or size of
Physical improvements on the site or the nature of the use compared to
surrounding uses.

I find that the narrow and irregular shape of the property combined with the steep
slopes on the wider portions of the property, render satisfaction of the 200’ side-yard set
back requirement impossible. These factors are sufficient to satisfy this criterion. ‘

2. MCC 11.15.8505(A)(2); Greater Restriction On This Than Other Properties
The second subsection of the variance standards provides:

(2) . The zoning requirement would restrict the use of the subject properiy to
a greater degree than it restricts other properties in the vicinity or district.

Because of the shape and terrain of the property, if a variance was not granted no.
house would be allowed on the property. Houses are not generally allowed in the (former)
CFU district. But if the lot otherwise qualifies for a nonforest dwelling under MCC
11.15.2052(3), the owners may receive approval for a house. Many other lots in the vicinity
would qualify for a nonforest dwelling under MCC 11.15.2052(3). According to the
applicants’ Exh1b1t 1, all of the existing properties in the Leewood Park subdivision have
houses already.”

I find that the applicants have carried their burden of proving that the standard for
side-yard set-back requirement would impose a greater restriction on their property, than
other properties of similar size nearby. ’

B On page 12, the Staff Report notes that the 200’ setback requirement was not’
adopted until 1993 and "[n]one of the other 17 houses in the vicinity were required to
comply with this large a setback.... Staff plans to recommend that the county drop the 200
foot setback requirement when it amends its CFU code ..." Neither of these factors is an
appropriate basis for a variance under this subsection of the code. -
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3. MCC 11.15.8505(A)(3); Granting The Variance Will: Not Be Materially
Detrimental To The Public Welfare, Will Not Be Injurious To Property In
The Vicinity And Will. Not Adversely Affect Appropriate Development Of
Adjoining Properties.

The third subsection of the variance standards provides:

(3) - The authorization of the variance will not be materially detrimental to the
public welfare or injurious to property in the vicinity or district in which
- the property is located, or adversely affects [sic] the appropriate

- development of adjoining properties.

Provided they comply with the various standards in the County Code and Plan, the
Johnsons’ house would not be "materially detrimental” to the public welfare, as the public
welfare has been articulated and protected by the Code and Plan.

The nearest house is several hundred feet away. The Johnson’s house would not
block anyone’s view or sunlight. The only way in which the approval of the variance might
be "injurious” to anyone else was described by Virginia Casey, in her letter of February 28,
1993, in which she contends that building a house on the small level area will eliminate a
bus stop now located on the property, increasing risks to children. The small area available
for the house may cause the owners to park cars partly on the roadway, which will decrease
safety and congestion.

The school district has the responsibility for providing safe school bus stops, not the
applicants. As far as the problem with parking, should the dwelling be approved, the
County should impose a condition of approval that the driveway, other improvements and
any grading which is authorized, should be de51gned sO as to prevent roadside parkmg by
the applicants or their guests. .

As conditioned, the application would satisfy this subsection of the variance standard.

4. MCC 11.15.8505(A)(4); The Variance Will Not Adversely Affect Realization
of the Comprehensive Plan Nor Establish A Use Not Listed In Underlying
Zone '

The third subsection of the variance standards provides:

(4)  The granting of the variance will not adversely affect the realization of the
Comprehensive Plan nor will it establish a use which is not listed in the
underlying zone. '

I believe the 200” setback standard for forest dwellings in MCC 11.15.2052(A)(2) is
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not adopted in order to implement the County’s Comprehensive Plan but rather because it
was required by the Goal 4 Administrative Rule. Therefore, provided all applicable Plan
Policies and implementing standards in the County Code are satisfied, the variance will not
"adversely affect" the realization of the Comprehensive Plan.

The variance would allow a nonforest dwelling, a use expressly authorized by MCC
11.15. 2050(B) ’ _

This subsection is satisfied.

D. ~ Policies In The County Comprehensive Plan Which Are Or May Be Applicable To
This Quasuudlclal Decision .

1. Policy 13: Air, Water and Noise Quality

Policy 13 of the Multnomah County Comprehensive Framework Plan provides, in
relevant part:

FURTHERMORE, IT IS THE COUNTY’S POLICY TO REQUIRE, PRIOR
TO APPROVAL OF A LEGISLATIVE OR QUASIJUDICIAL ACTION, A
STATEMENT FROM THE APPROPRIATE AGENCY THAT ALL
STANDARDS CAN BE MET WITH RESPECT TO AIR QUALITY, WATER

-~ QUALITY, AND NOISE LEVELS. IF THE PROPOSAL IS A NOISE
SENSITIVE USE AND IS LOCATED IN A NOISE IMPACTED AREA, OR
IF THE PROPOSED USE IS A NOISE GENERATOR, THE FOLLOWING
SHALL BE INCORPORATED INTO THE SITE PLAN: [Etc.]

Multmomah County Comprehenszve Framework Plan; Volume 2: Policies (September 1983)
at 56..

I find the noise and air quality elements of the policy inapplicable because a single
family residence is not a "noise generator" and the dwelling would not be located in a "noise
sensitive area." No state air quality standards apply to the proposed use.

For the reasons set out below under Policy 37,1 find the application does not
demonstrate compliance with the water quality provisions of Policy 13..

2. Policy 14; Development Limitations
Comprehensive Plan Policy 14 is to

DIRECT DEVELOPMENT AND LAND FORM ALTERATIONS AWAY
FROM AREAS WITH DEVELOPMENT LIMITATION EXCEPT UPON A
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SHOWING THAT DESIGN AND CONSTRUCTION TECHNIQUES CAN
MITIGATE ANY PUBLIC HARM OR ASSOCIATED PUBLIC COST, AND
MITIGATE ANY ADVERSE EFFECTS TO SURROUNDING PERSONS OR
PROPERTIES. DEVELOPMENT LIMITATIONS AREAS ARE THOSE
WHICH HAVE ANY OF THE FOLLOWING CHARACTERISTICS:

A SLOPES EXCEEDING 20%;

B.  SEVERE SOIL EROSION POTENTIAL

C. LAND WITHIN THE 100 YEAR FLOOD PLAIN
i .

A HIGH SEASONAL WATER TABLE WITHIN 0-24 INCHES OF
THE SURFACE FOR 3 OR MORE WEEKS OF THE YEAR;

E. A FRAGIPAN LESS THAN 30 INCHES FROM THE SURFACE;

F. LAND SUBJECTTO SLUMPING, EARTH SLIDES OR MOVEMENT.

Multnomah Comprehensive Framework Plan at page 58.

With respect to subsections A through E, I concur with the Staff Analysis, based on
my review of the record and therefore find these subsections satisfied.

With respect to subsection F, I have some unsatisfied concerns due to disagreement
in the record about the location of the drainfields.

The County’s "Geotechnical Reconnaissance and Stability" Form-1 questionnaire) was
completed and signed by the Johnsons’ engineer, Christine Gregory, on November 30, 1993.
"The form addresses the issue of the stability of the site and required her to discuss the
drainfields because of their potential effect on soil stability - (question 6.) In the map
(apparently) attached to Gregory’s report, a single drainfield is shown northwest of the
building footprint, immediately beside the "intermittent stream" flowing downhill from the
intersection of the subdivision access road and Morgan Road.

In Figure 4 of the revised application (submitted December 27, 1993) two drainfields
are shown approximately 40 feet E/NE of the dwelling footprint. This is their location in
Figure 3 of the Johnsons’ "Significant Natural Resources Report" dated December 16, 1993.

In response to a question about "visible signs of instability" Gregory wrote (emphasis
added): ‘

* * * The proposed building site is overlain by silt fill which was probably placed
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when Morgan Road was constructed. The surface of the fill has recently been
disturbed when the site was cleared. Organic debris (tree limbs, logs an stumps)
and refuse (tires, garbage, etc.) were observed at the outer edge of the proposed
building site. It is not known if the fill was engineered when it was placed. * *
* ¥ .

I am concerned that the location of the drainfields shown on the December 27, 1993
application materials are positioned in the area described by Gregory. If so, then her
response to question 6 may have been different if she assumed they would be located E/NE
of the site.

For this reason, I cannot find the applicantsAhave carried their burden of prbof of
compliance with subsection F of Policy 14.

3. Policy 22: Energy Conservation
Comprehensive Plan Policy 22 provides:

THE COUNTY’S POLICY IS TO PROMOTE THE CONSERVATION OF
ENERGY AND TO USE ENERGY RESOURCES IN A MORE EFFICIENT
MANNER. IN ADDITION, IT IS THE POLICY OF MULTNOMAH
COUNTY TO REDUCE DEPENDENCY ON NON-RENEWABLE ENERGY
RESOURCES AND TO SUPPORT GREATER UTILIZATION OF
RENEWABLE ENERGY RESOURCES. THE COUNTY SHALL REQUIRED
A FINDING PRIOR TO THE APPROVAL OF LEGISLATIVE OR
QUASHUDICIAL ACTION THAT THE FOLLOWING FACT ORS HAVE
BEEN CONSIDERED; ‘

A THE DEVELOPMENT OF ENERGY-EFFICIENT LAND USES AND.
PRACTICES '

B. INCREASED DENSITY AND INTENSITY OF DEVELOPMENT IN
URBAN AREAS, ESPECIALLY IN PROXIMITY TO TRANSIT
CORRIDORS AND EMPLOYMENT, COMMERCIAL AND
RECREATIONAL CENTERS;

C. AN ENERGY-EFFI CIENT TRANSPORTATION SYSTEM LINKED
WITH INCREASED MASS TRANSIT, PEDESTRIAN AND BICYCLE
FACILITIES;

D. STREET LAYOUT S, LOTTING PATTERNS AND DESIGNS THAT
UTILIZE  NATURAL ENVIRONMENTAL AND CLIMACTIC
CONDITIONS TO ADVANTAGE.
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E. FINALLY, THE COUNTY WILL ALLOW GREATER FLEXIBILITY
‘ IN THE DEVELOPMENT AND USE OF RENEWABLE ENERGY
RESOURCES.

Based on their terms I find that subsectlons (B) through (E) of this policy only
applies to quasijudicial decisions within urban areas and are thus inapplicable to this
decision. Subsection E does not apply to a decision on an application for a house.

- The application of subsection A to decisions on applications for a single family
dwelling in a rural area, is problematic. The policy would require either a denial of every
application (since all dispersed residential development is energy inefficient) or approval of
every application on the theory that each approval represent only a de minimis inconsistency
with the subsection. To resolve this dilemma, I interpret subsection A as being applicable
to decisions on rural rezonings and amendments to the text of rural zones.

4. Plan Policy 37: ""Utilit,ies"
Multnomah County Plan Pohcy 37, "Utilities" prov1des
POLICY 37

'THE COUNTY’S POLICY IS TO REQUIRE A FINDING PRIOR TO
APPROVAL OF A LEGISLATIVE OR QUASI-JUDICIAL ACTION THAT:

WATER AND DISPOSAL SYSTEM

A THE PROPOSED USE CAN BE CONNECTED TO A PUBLIC
SEWER AND WATER SYSTEM, BOTH OF WHICH HAVE
ADEQUATE CAPACITY; OR

B. THE PROPOSED USE CAN BE CONNECTED TO A PUBLIC
WATER SYSTEM, AND THE OREGON DEPARTMENT OF
ENVIRONMENTAL QUALITY (DEQ) WILL APPROVE A
SUBSURFACE SEWAGE DISPOSAL SYSTEM ON THE SITE; OR

C THERE IS AN ADEQUATE PRIVATE WATER SYSTEM, AND THE
OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY (DEQ)
WILL APPROVE A SUBSURFACE SEWAGE DISPOSAL SYSTEM
ON THE SITE; OR

D. THERE IS AN ADEQUATE PRIVATE WATER SYSTEM, AND A PUBLIC
SEWER WITH ADEQUATE CAPACITY.
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DRAINAGE _ S

E.  THERE IS ADEQUATE CAPACITY IN THE STORM WATER
SYSTEM TO HANDLE THE F UN—OFF OR .

F. ‘THE WATER RUN-OFF CAN BE HANDLED ON THE SITE OR
ADEQUATE PROVISIONS CAN BE MADE; AND

G. : THE RUN-OFF FROM THE SITE WILL NOT ADVERSELY AFFECT
THE WATER QUALITY IN ADJACENT STREAMS, PONDS, LAKES
"OR ALTER THE DRAINAGE ON ADJOINING LANDS.

ENERGY AND COMMUNICATIONS

H. THERE IS AN ADEQUATE ENERGY SUPPLY TO HANDLE THE
- NEEDS OF THE PROPOSAL AND THE DEVELOPMENT LEVEL
PROJECTED BY THE PLAN; AND

L COMMUNICATIONS FACILITIES ARE AVAILABLE

FURTHERMORE, THE COUNTY’S POLICY IS TO CONTINUE
COOPERATION WITH THE DEPARTMENT OF ENVIRONMENTAL
QUALITY, FOR THE DEVELOPMENT AND IMPLEMENTATION OF A
GROUNDWATER QUALITY PLAN TO MEET THE NEEDS OF THE
COUNTY.

Multnomah Coungg Comprehenswe Fr@ework Plan; Volume 2 Pohc1es (September 1983)
~at 167-168. ‘

" The record shows there is no public water, stormwater drains, or sewer system to
which the dwelling would be connected; if a residence is approved, the applicants will use
a septic disposal system, a well for their water and the natural drainage of the property.

In his January 31, 1994 letter, Terry Vollertsen expressed concern about the
possibility that leachate from the septic drainfields leaching into "the East Fork of Paterson
Creek which serves several families for both domestic and irrigation water use." :

The proposed drainfield site is on a sidehill and only a few feet from these
drainage systems. What is to prevent this sewer [sic] from leaching into this water -
source? How did this ever get septic approval? There is not enough area to put
‘in a minimum 200 ft. of drainfield not to mention a reserve area for replacement
for even the smallest home! Someone had better look into this.
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In her letter dated February 28, 1994, Virginia Casey stated:

A certification for on-site sewage dzspo&al was approved if ‘setbacks can be met.’
I don’t think they can be met and applzcant has not provzded any survey data
that shows they can. .

The County sanitarian, Phil Crawford, signed the form and circled the choice: "the
proposed use can be served by an on-site sewage disposal system in the form of: [circled]
A Septic Tank and Drainfield." He added, "If stake out shows that setbacks can be met."
The form states that "Land Feasibility Study No. 13-89 was conducted on this side (date):
1-13-89." However, the copy of the study is not attached. I cannot determine where the
drainfields were located on the property in the 1989 study and whether the -effects on
.downstream water quality had been considered. '

As noted under the discussion of Policy 14, the information in the record regarding
the location of the drainfield(s) is contradictory. Their location is relevant to the potential
for contamination of the surface waters.

Because of (1) the absence of a copy of the original 1989 land feasibility study for
sewage disposal; (2) the uncertainty over the location of the drain field(s); and (3) the
absence of an rebuttal to Vollertsen and Casey’s concerns about sewage disposal, I find the
applicants have not met their burden of proving their sewage disposal system, will satisfy
subsections C (for sewage) and G of Plan Policy 37. _

The applicants have submitted well log information for the section in which their
property is located but no information about which wells were monitored and their proximity
to the property. However, in the event a dwelling is approved, satisfaction of this subsection

“could be deferred for later approval by the means described under MCC 11.15.2074(C)
described above.

With respect to subsections H and I of Policy 37, the record is sufficient to indicate
the availability of electrical power and telephone service, since those utilities are available
to other properties nearby. :

S. Plan Policy 38: "Facilities"

Multnomah County Plan Policy 38, "Facilities" provides:

POLICY 38

THE COUNTY'S POLICY IS TO REQUIRE A FINDING PRIOR TO
APPROVAL OF A LEGISLATIVE OR QUASI-JUDICIAL ACTION THAT:
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SCHOOL

A THE APPROPRIATE SCHOOL DISTRICT HAS HAD AN

- OPPORTUNITY TO REVIEW AND COMMENT ON THE
PROPOSAL.

" FIRE PROTECTION

B. THERE IS ADEQUATE WATER PRESSURE AND FLOWF. OR FIRE
FIGHT. ING PURPOSES; AND.

- C THE APPROPRIATE FIRE DISTRICT HAS HAD AN
OPPORTUNITY TO REVIEW AND COMMENTS [szc] ON THE
PROPOSAL.

POLICE PROTECTION
- D. THE PROPOSAL CAN RECEIVE ADEQUATE LOCAL POLICE

- PROTECTION IN ACCORDANCE WITH THE STANDARDS OF
. THE JURISDICTION PROVIDING POLICE PROTECTION. '

Multnomah County Comgrehenswe Framework Plan, Volume 2: Pohc1es (September 1983)
at 169-170. '

Subsection A is satisfied by the return of the County’s School District Review form
signed by Reg martinson, Director of the Physical Plant for Portland Pubhc Schools, dated
September 24, 1993.

Subsection B and C are satisfied by the return of the County’s Fire District Review
form signed by Martyn Wheller, Fire Chlef for County Fire District 20, dated September 22,
1993

o Subsection D is satisfied by the return of the County’s Police Services Review form
signed by Lieutenant Bill Goss of the County Sheriff’s office dated September 27, 1993.

The apphcants have satlsﬁed Policy 38.

6. Plan Policy 40: "Dev‘elopment Requirements"

Multnomah County Plan Policy 40, "De\telopment Requiretnents" prdvides:
POLICY 40 |
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THE COUNTY’S POLICY IS TO ENCOURAGE A CONNECTED PARK
RECREATION SYSTEM AND TO PROVIDE FOR SMALL PRIVATE
RECREATION AREAS BY REQUIRING A FINDING PRIOR TO
APPROVAL OF A LEGISLATIVE OR QUASI- JUDICL4L ACTION THAT:

1. - PEDESTRIAN AND BICYCLE PATH CONNECTIONS TO PARKS,
RECREATION AREAS AND COMMUNITY FACILITIES WILL BE
DEDICATED WHERE APPROPRIATE AND WHERE DESIGNATED .
INT HE BICYCLE CORRIDOR IMPROVEMENTS PROGRAM AND

2.° LANDSCAPED AREAS WITH BENCHES WILL BE PROVIDED IN
"COMMERCIAL, INDUSTRIAL AND MUL TIPLE DE VELOPMENTS,
WHERE APPROPRIATE.

‘ 3. AREAS FOR BICYCLE PARKING FACILITIES WILL BE
; " REQUIRED IN DEVELOPMENT PROPOSALS, WHERE
APPROPRIATE.

I concur with the Staff Report in finding these provisions are inapplicable to this
application.

_E. State Statutes, Goals And Administrative Rules Appllcable To The Declslon
1. The Effective Date Of The New Statutory’ Criteria For Forest Dwellings

HB 3661 established the first statutory standards for forest dwellings, codified at ORS
215.705; 215.720, 215.730 and 215.740. HB 3661 became effective on November 5, 1993, 60

days after it was signed by the Governor.
ORS 215.428(3) provides:

- If the application was complete when submitted or the applicant submits the
requested additional information within 180 days of the date the application was
first submitted and the county has a land use plan and land use regulations
acknowledged under ORS 197.251, approval or denial of the application shall be
based upon the standards and criteria that were applicable at the time the
application was first submitted. : _

The applicant supplied the missihg information identified by the staff within 180 days of the
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date the application was first submltted 1

The question is whether ORS 21S. 428(3) applies only to the "standards and criteria"
in the local plan and land use regulations or whether it also applies to statutes which came
into effect after the application but before the decision. LUBA has held that it does.
Warren v. City of Aurora, 25 Or LUBA 11, 15 (1993). But LUBA did not provide any
_explanation of its conclusion. In particular it did not address the conflicting provisions in
the state constitution. '

 Article IV §28 of the Oregon Constltutlon specifies the effective date for leglslatlon
as "ninety days from the end of the séssion at which the same shall have passed except in
case of emergency; which emergency shall be declared in the preamble or in the body of the
law." HB 3361 was passed without an emergency clause and so became effective on
November 5, 1993, 90 days after ad]oumment

Article I §21 of the Oregon Constitution states, in part, "nor shall any law be passed,
the taking effect of which shall be made to depend upon any authority, except as prov1ded
in this Constitution;".

I conclude that ORS 215.428(3) cannot override state Constitution, even if the
" Legislature intended it."® State statutes establishing criteria for dwellings in resource zones
apply directly to local government decisions. Kenagy v. Benton County, 115 Or App 131, 136,

P2d ___ (1992); Forster v. Polk County, 115 Or App 475, 478, P2d (1992). The
statutes containing the standards for forest dwellings passed by the last Legislature are in
effect now; therefore they apply to the decision I am making today.

This interpretation of ORS 215.428(3) is consistent with the reference in the Statu_te
to acknowledged local plans and land use regulations. If the statute was not to be limited
to local laws the reference to acknowledged plans and regulations would be pointless.

14 A letter from Staff Planner Sandy Mathewson dated December 2, 1993 to the
applicants’ agent, Frank Walker states: "The application is currently incomplete.” Mathewson
informs Mr. Walker "The application will be deemed complete as soon as (1) the items
outlined above are submitted, or (2) you refuse to submit the additional information." A
revised application, still dated October 5, 1993, is stamped "Received December 27, 1993."
The photocopy of the applicants’ check which is found in the variance file, is dated
November 10, 1993.

5 If the legislature had wished to limit the application of the new statutory standards
to applications submitted after its effective date it could have said so. I conclude that the
standards in ORS 215.705 - .740 apply to this application.

Hearings Officer’s Decision 39 CU 4-94/HV 1-94
April 11, 1994 . |



‘ Fortunately for the applicants, most of the new statutory provisions are minimum
standards which apply only at the discretion of the local government while others are based
on the former Goal 4 Rule which the County has implemented through the CFU zone.

2.  ORS 215.705
(a) ORS 215.705(1)(a)
ORS 215.705(1)(a) requires the "lot or parcel" to be "lawfully created and was
acquired by the present owner (A) Prior to January 1, 1985;." For the reasons set out

addressing MCC 11.15.2062(A)(2) I find the applicants held the property by the deadline
but do not satisfy the "lawfully created" requirement.

(b) ORS 215.705(1)(b)

This subsection requires the tract to be unoccupied by another dwelhng The
applicants’ property satisfies this standard.

(¢) ORS 215.705(1) (c)

This subsection requires the dwelling to comply with the County’s plan and land use
regulations. This compliance is discussed in detail in the remainder of this opinion.

(d) ORS 215.705(1)(d)

- The property is not "high value farmland" as defined in ORS 215.710. The property
-complies with this subsection.

(¢ ORS 215;705(1)(e)

This subsection provides "The lot or parcel on which the dwelling will be Sited if
zoned for forest use, is described in ORS 215.720, 215.740 or 215.750." (emphasis added.)
These sections are discussed below.

® ORS 215.705(1)(f)

The Multnomah County Plan and Code do not establish densny hmltatlons as the
means. of protecting big game habitat. Therefore this subsection is inapplicable.'s

.16 If the provisions of MCC 11.15.2052(A)(5) are prbperly interpreted as density
provisions, then this standard is not satisfied for the reasons glven in the analysis of that
sectlon of the Code. '
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(h)  ORS 215.705(1)(g)

Since the apphcants do not own any ad]ommg lots, the consolidation requlrement in
this subsectlon does not apply.

3. ORS 215.720

| To qualify under this section, the applicants’ property must satisfy the maximum
production and road access standards in ORS 215.720(1)(a):

(a) The tract on which the dwelling will be sited is in western Oregon, as
defined in ORS 321.257 and is composed of soils not capable of producing 5,000
cubic feet per year of commercial tree species and is located within 1,500 feet of
a public road as defined under ORS 368.001. The road shall not be a United
States Forest Service Road or Bureau of Land Management road and shall be
maintained and either paved or surfaced with rock.

Multnomah County is in "Western Oregon" as defined in ORS 321.257.

* The record shows the applicants’ land is overlain with Goble silt loam which has a
potential yield of 135 to 145 cubic feet/acre/year. The parcel’s annual production is
calculated thus: 5.48 acres x 145 cu.ft./ac./yr. = 794.6. The parcel qualifies under the
maximum production test. '

The property also meets the road access standard, since it has direct access to
Morgan Road, a County road.

The property qualifics;undér ORS 215.720; there is no need for it to meet the
~ requirements in ORS 215.740 or 215.750.

4, ORS 215.730

ORS 215.730(1) requires that single-family dwelhngs allowed under ORS 215.705 on
lands zoned forestland provided the applicants meet several standards set out in subsections
(a) and (b).

(a) ORS 215.730(1)(a); T1mber stocking survey and cemﬁcatlon by
assessor

The statute requires the applicants to submit a timber stocking survey report which
will enable the assessor to verify that the property meets the minimum stocking
requirements under ORS 527.610 to 527.770. The apphcants have not satlsfled this
standard. S
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(b) ORS 215.730(1)(b)(A); Fire retardant roof

Should the dwelling be approved, under this section of the statute the County must
require a "fire retardant roof" as a condition of approval.

(©) ORS 215.730(1)(b)(B); Maximum slope

‘ As discussed under MCC 11.15.2074(5)(c), I have concluded that the dwelling "will
not be sited on a slope of greater than 40%." The applicants satisfy this standard.

(d)  ORS 215.730(1)(b)(C); Source of water
The applicants have identified their water source as a future well, which satisfies the
prohibition on supplying water from a Class II stream. However, they have not provided
. evidence that "the domestic water supply is from a source authorized by the Water
Resources Department." This standard could be satisfied later at the same time and in the
fashion as MCC 11.15.2074(C). :
(e) ORS 215.730(1)(b)(D); Inclusion in fire district
The Fire District Service form proves the applicants’ satisfaction of this requirement.
® ORS 215.730(1)(b)(E); Alternate fire'protection arrangements
Because the property is within a fire district this secticn does not apply.
(g) ORS 215.730(1)(b)(F); Spark arresters

Should the dwelling be approved, under this section of the statute the County must
requlre as a condition of approval, the installation of spark arrester in every chimney.

(h) ORS 215.730(1)(b)(G); Primary and secondary fuel breaks

The statute’s requirements of a primary and secondary fuel breaks echo the
prov1510ns in MCC 11.15.2074(5). The dlSCUSSlOIl under that section suffices to address these
provisions.

@ ORS 215.730(2)

Subsectlon (2) of ORS 215.730 only applies if the property is out51de a fire protection
district; it is mapphcable to this decision.
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3. Other Statutes And State Standards
- The provisions of state law governing county quasijudicial decisions, found in ORS
197.763 and 215.416 apply to this proceeding. They have been fulfilled through the notice
of, and conduct of, the hearing on this matter. _

: 'No other provisions in ORS Chapters 197 and 215 are applicable.

No statewide planning goals and no Oregon Adm1mstrat1ve Rules mterpretmg those
goals, apply to this quasijudicial permlttmg proceeding.

V1. CONCLUSIONS AND ORDER
A.  Standards Which The Applicant Has Not Satisfied

I conclude that the applicants have failed to demonstrate compliance with the
following prowsxons of the Multnomah County Code:

MCC 11.15..2052(A)(1); Satlsfactlon of the definition of "Lot of Record" in '.2062(A)
and (B))

MCC 11.15.2052(A)(5); Big game habitat proteaion standards.
Plan Pohcy 13, (water quality prov151ons)
Plan Policy 14, subsectlons F
Plan Policy 37, subsections C (sewage subpart) and G.
ORS 215.705(1)(a)
ORS 215.730(1)(a)
These are the grounds for denial of t/he applicétion.
B. Standards Which The Applicant Has Satisfied

The applicant has satisfied the following apphcable sections of the County Code,
County Plan and state statutes: _

MCC 11.15.2052(A)(2)
MCC 11.15.2052(A)(3)
MCC 11.15.2052(A)(4)
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MCC 11.15.2052(A)(6)
MCC 11.15.2052(A)(7)
- MCC 11.15.2074(A)(1)
MCC 11.15.2074(A)(2)
"MCC 11.15.2074(A)(3)
‘MCC 11.15.2074(A)(5) -
MCC 11.15.2074(C) (in part)
MCC 11.15.2074(D)(1) through (5)
MCC 11.15.8505
Comprehensive Framework Plan Pohcy 14, Subsections A through E
Comprehensive Framework Plan Policy 37, Subsections H and I
Comprehensive Framework Plan Policy 38
ORS 215.705(1)(b)
ORS 215.705(1)(d)
ORS 215.720
ORS 215.730(1)(b)(C) (water source not from Class II stream)
ORS 215.730(1)(b)(D)
ORS 215.730(1)(b)(G)

C.  Standards Which The Applicant Failed To Address But Which Could Be Deferred-

To Subsequent Proceeding(s)

The applicant did not offer evidence addressing compliance with several provisions
in the County Code, some of the applicable Plan policies and some subsections of the state
statutes. 1 believe determinations of compliance with these standards can be deferred to
subsequent proceedings or satisfied through the imposition of the conditions identified in
this opinion. These standards and policies are:

MCC 11.15.2052(A)(8)

MCC 11.15.2052(A)(10)

MCC 11.15.2074(B)

MCC 11.15.2074(C) ev1dence that the water source is authorized by Water Resources
Department)

Plan Policy 37, Subsection C (subpart relating to water supply)
ORS 215.730(1)(b)(A)

ORS 215.730(1)(b)(C) (evidence that the water source is authorized by Water
: Resources Department) : 4
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'ORS 215.730(1)(b)(F)

Compliance with the provisions which cannot be satisfied by the imposition of a
condition, can be confirmed subsequently through an administrative decision. Because these
determinations will require the exercise of discretion, notice of the administrative decision
and an opportunity for a hearing on appeal must be provided. ORS 197.763(2), 215.416,
Rhyne et al v. Multnomah County, Swan & Trotter, 23 Or LUBA 442, 447-78 (1992)

D. Standards Which Are Inapplicable To This Decision

Although the followmg standards appear in otherwise relevant code sectlons I found
them mapphcable to this application or this proceeding: :

MCC 11.15.2052(B)

MCC 11.15.2074(D)(6), (7)
Plan Policy 13 (noise and air quality provisions)
Plan Policy 22 '
Plan Policy 40

ORS 215.705(1)(f)

ORS 215.705(1)(g)
“ORS 215.730(1)(b)(E)

ORS 215.730(2)

ORS 215.740

ORS 215.750

ORDER

For the foregoing reasons, the application is denied.

Al 1 7 oo M% m

Da ¢ ' Robert I, Liberty, Heanng cer
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Signed by the Hearings Officer: April 11, 1994

‘Decision Mailed to Parties April 18, 1994
Decision Submitted to Board Clerk April 18, 1994
Last day to Appeal Decision - 4:30 p.m., April 28, 1994

Reported to Board of County Commissioners  1:30 p.m., May 10, 1994

Appeal to the Board of County Commissioners.

Decisions of the Hearings Officer may be appealed to the Board of County Commissioners (Board) by any person
or organization who appears and testifies at the hearing, or by those who submit written testimony to the record.
A “Notice of Appeal” form and fee must be submitted to the County Planning Director, within ten days after the
Hearings Officer decision is submitted to the Clerk of the Board [ref. MCC 11.15.8260(A)(1)]. The appeal fee is
$300.00 plus a $3.50-per-minute charge for a transcript of the initial hearing(s) [ref. MCC 11.15.9020(B)].
“Notice of Appeal” forms and instructions are available at the Plannmg and Development Office at 2115 SE
Morrison Street, Portland.

Failure to raise an issue by the close of the record at or following the final hearing, (in person or by letter), pre-
cludes appeal to the Land Use Board of Appeals (LUBA) on that issue. Failure to provide specificity on an issue
sufficient for the Board to respond, precludes appeal to LUBA on that issue _
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MEETING DATE:_ May 10, 1994

AGENDA NO:__ O-2.

. (Above Space for Board Clerk's Use ONLY)

AGENDA PLACEMENT FORM

SUBJECT: PRE 12—94 Hearings Officer Decision

BOARD BRIEFING Date Reguested:

Amount of Time Needed:

REGULAR MEETING: Date Reguested: May 10, 1994
Amount of Time Needed: : 2 Minutes-

DEPARTMENT: DES DIVISION: Planning

CONTACT: R. Scott Pemble TELEPHONE #: 3182

BLDG/ROOM #:__412/103

PERSON(S) MAKING PRESENTATION: Planning Staff

TION UE H
(x) DENIAL

[] INFORMATIONAL ONLY [] POLICY DIRECTION [] APPROVAL [{] OTHER

SUMMARY (Statement of rationale for action requested, personnel and
fiscal/budgetary impacts, if applicable):

PRE 12-94 Review the April 18, 1994 Hearings Officer Decision,
reserving Administrative Decision, and denying entire
application for a single family residence in conjunc-
tion with far use in the EFU zoning district, for pro-
perty located at 100 NE Lucas Road. ‘

SIGNATURES REQUIRED:
ELECTED OFFICIAL:

&
DEPARTMENT MANAGER: )‘/ ML(/
[/74 //V

3
¥
i

ALL ACCOMPANYING DOCUMENTS MUST HAVE REQUIRED SIGNATURES
Any Questions: Call the Office of the Board Clerk 248-3277/248-5222
0516C/63 |
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BOARD HEARING OF May 10, 1994

CASE NAME: Appeal of Planning Director Decision | TIME 2:00 pm

NUMBER PRE 12-93
1. Applicant Name/Address:

' ACTION REQUESTED OF BOARD
Todd Klinski, Frank and Susan Windust .
36039 Crown Point Highway m Affirm Plan.Com./Hearings Offficer

Corbett, OR 97019 O Hearing/Rehearing
Q Scope of Review
) On the record

Approve a single family residence in conjunction with QA De Novo
farm use in the Exclusive Farm Use (EFU) district.

2. Action Requested by applicant:

D New Information allowed

3. Appellant Name/Address:

Jeff Klann and Tim Hall
32431 E. Bell Rd. 3423 E. Bell Rd.
Corbett, OR 97019 Corbett, OR 97019 .

4. Planning Director Decision: Approved.
4. Hearings Officer Decision: Reversed Planning Director Decision and denied application.
5. If recommendation and decision are different, why? The Hearings Officer found that:
(1) The lot was created after the February 20, 1990 deadline required by MCC .2018(A) (2)(a) and (3)(a);

(72) The farm use may not be profitable, based on information from the OSU Extension Service Cow/Calf
Budget. Consequently, the dwelling would not comply with ORS 215.283(1)(f), which requires the
dwelling to be customarily provided "in conjunction with" a for-profit farm operation;

(3) The request does not comply with OAR 660-05-030(2)(1986), which states that dwellings customarily
provided in conjunction with farm use are only authorized on parcels which meet the minimum lot size, in
this case 38 acres;

(4) There has been insufficient evidence to show that the "day-to-day activities on the subject land are
principally directed to the farm use of the land", or that the farm use is established, as required by OAR
660-05-030(4)(1986);

(5) The dwelling is not "appropriate, accessory and necessary for" carrying out the farm use, as required by
MCC .2010(A)(4), and there will not be a "material improvement in the potential productivity resulting

from and dependent upon the dwelling";

(6) The farm use is not a commercial agricultural enterprise because it is unlikely to make a profit, so it
would not continue the commercial agricultural enterprise in the area as required by MCC .2010 (A)(5)(c);

(7) The applicant has not shown that runoff can be adequately handled on-site.



Department of Environmental Services
Division of Planning and Development

2115 S.E. Morrison Street -
Portland, Oregon 97214 (503) 248-3043

HEARINGS OFFICER DECISION

This Decision consists of Findings of Fact and Conclusions

April 18, 1994
PRE 12-93 -

Appeal of Planning Director Decision which approved

a residence in conjunction with farm use in the EFU zone

Property Location:

Legal:

Plan Designation:

Zone Designation:

Property Owner:

‘Appellants:

Decision:

100 NE Lucas Road

Tax Lot 24, Section 33, TiN, R4E; and Tax Lot 2 of
Lot 3, Partition Plat 1991-29, Section 32, T1N, R4E

Agricultural Land
EFU, Exclusive Farm Use
Todd Klinski, Frank and Susan Windust

36039 Crown Point Highway
Corbett, OR 97019

Jeff Klann and Tim Hall
32431 E. Bell Rd. 32423 E. Bell Rd.
Corbett, OR 97019 Corbett, OR 97019

Reverse Administrative Decision and deny entire-application,
based on the following Findings and Conclusions.

PRE 12-93
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1L PARTrEs, AGENTS AND WrrNEssEs TO THE PROCEEDING
A. Participants And Party Status
1.  Applicants/Landowners -
Todd Klinski, 36039 Crbwn Point Highway, Corbett, Oregon 97019 '
.Franl‘: Windust, 36039 Crown Point Highway, Corbett, Oregon 970'19 .
Susén Windust,_ 36039 Crown Point Highway, Corbett, Oregon 97019
2. Other Persons Supporting The Application
None.
3, Appellants (‘Persons Who Appealed The A(iministrative Approval)
Jeff Klann, 32421 East Bell Road, Corbett Oregon.97019 (Appeared in persori by
letter dated February 16, 1994 and through his attorneys, John Nelson and Edward

Sullivan)

Tim Hall, 32423 East Bell Road, Corbett Oregon 97019 (Appeared in person and-
through his attorneys, John Nelson and Edward Sullivan)

4, Other Persons Opposed To The Application
Christopher H. Foster, 15400 NW McNamee Road, Portland, Oregon 97231
(Appeared in person and by memo and letters dated February 16, March 16 and
March 21, 1994)

Susan V. Davis, 32535 East Bell Road Corbett, Oregon 97019-9608 (Appeared by
letter dated February 15, 1994)

Michael Mackin, 135 NE Lucas Road, Springdale, Oregon 97060 (Appeared by letter
dated November 19, 1993)

Phillip DuFresne, 31815 East Crown Point Highway, Corbett Oregon 97019
(Appeared by letter dated December 14, 1993)

5. Determination Of Party Status

MCC 11.15.8225, provides, in pertinent part:
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(A) The following persons only are parties, and shall be entitled either
themselves or through their representatives or counsel, to make an
appearance of record at a hearing before the approval authonty and to
seek review by the Board and the courts;

(1)  Those persons entitled to notice under MCC .8220(C) who
. also make an appearance of record before the approval
authority; or

(2) . Other persons who demonstrate to the approval authority at its
hearing, under the Rules of Procedure, that they could be aggrieved
or have interests adversely affected by the decision. -

The record shows that Davis, Hall, Klann and Mackin were entitled to, and received,
written notice of the appeal hearing. They qualify as parties under MCC 11.15.8225)(A)()1).

I find that the other persons who testified in opposmon to the administrative decision
also have standing as parties, under Lamb v. Lane County, 70 Or App 364, 689 P2d 1049
(1984), which stands for the proposition that the County cannot impose stricter standing
requirements than the Leglslature has established for LUBA.! Standing to appeal a "land
~ use decision" to LUBA requires only participation at the local level and filing of a notice
of intent to appeal; potential parties are not required to demonstrate either "adverse affect"
or "aggrievement." ORS 197.830(2).

Even assuming the County has the authority to impose a requirement of "adverse
affect" or "aggrievement" DuFresne meets LUBA’s tests’ for being "adversely affected." He
lives with sight and sound of the applicants’ property. See e.g. Prentice v. Clackamas County,
9 Or LUBA 813 (1983) (residency within sight and sound of subject property sufficient to

Although the issue here is not whether Lamb has standing to appeal to LUBA
under section 4(3) [the predecessor to former ORS 197.830(3)] but is whether
Lamb has standing to appeal to the Board [of County Commissioners] under
ORS 215.422, we conclude that the test for determining when a person is
aggrieved under ORS 215.422 is the same as the test explained in Jefferson
Landfill under section 4(3). ¥ * * We do not think the legislature intended the
term "aggrieved" to have a meaning in ORS 215.422 different from that in section
4(3). To conclude that different meanings were intended would result in one of -
two anomalies: either persons without standing before a local land use decision-
making body would have standing to appeal that body’s decisions to LUBA, or

the local body might preclude LUBA review.

1

Lamb v. Lane County, supra, 70 Or App 367-368 (emphasis added.)
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confer standing.) In addition, he has alleged two potential adverse impacts on his property
if final approval is granted; stormwater runoff causing flooding off his downhill property and
septic contamination of a stream which might result from a failure of the applicant’s septic
system. These allegation are unrebutted.

Chris Foster described the basis for his standing in an attachment to his February 16,
1994 testimony. He states that he has been involved in "numerous local land use cases" and
testified before State and local legislative bodies on rural land use law issués * * * and [is]
currently serving as a Multnomah County Planning Commissioner." Although the applicants
challenged the legal basis for Foster’s standing, they did not challenge the facts upon which
his claim of standing was advanced. I conclude that Foster meets the test for being
"aggrieved" under League of Women Voters v. Coos County, 76 Or App 705, 712 P2d 111
(1985)%. He also is entitled to standing under Lamb v. Lane County, supra.

B. Agents For Parties

Persons who submitted written or testimony only in the capacity of a representative
for one of the parties, are agents, not parties to this proceedings. These persons were:

1. Agents For The Applicants

Michael Robinson, attorney, Stoel, Rives; Jones & Grey, 900 Fifth Avenué Suite
2300, Portland Oregon 97204-1268

The county’s reasoning [rejecting the League of Women Voters’ standing] does
not support its conclusion that respondents were not aggrieved. The facts that
respondents have no geographic proximity to the area affected by the decision and
that they can suffer no economic or noneconomic harm are germane to whether
they were adversely affected, not to whether they were aggrieved by the planning
commission’s decision. See Benton County v. Friends of Benton County, 294 Or
79, 85-89, 653 P2d 1249 (1982). Indeed, given that the planning commission’s
decision pertained to the allowance of a non-forest use in a forest district in a
- county with an unacknowledged comprehensive plan, the conceded fact that
respondents showed that they had a long-standing interest in the correct
application of the land use laws was sufficient to establish that they were
aggrieved by the planning commission’s rejection of the position they asserted. See

Jefferson Landfill Comm. v. Marion_Co., supra, 297 Or at 285.
League of Women Voters of Coos County v. Coos County, supra, 76 Or App 711. |
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2, Agenfs For Opponents
John H. Nelson and Edward J. Sullivan of Preston, Thorgrimson, Shidler, Gates &

Ellis, 3200 Bancorp Tower, 111 SW Fifth Avenue, Portland Oregon 97204-3688
(attorneys for appella.nts Klann and Hall)

C. ‘Witnesses .

Persons appearing to provide information and not as parties in their own right, are
witnesses. There were no witnesses in this proceeding.

IIL. PROCEDURAL ISSUES

A.  Impartiality Of The Hearings Officer

1. No Ex Parte Contacts

Prior to the first session of the hearing on February 16, 1994, I had no ex parte
contacts with the applicants or anyone else concerning the merits of this appeal. Subsequent’
communications, both before and after the continuation of the hearing, on March 21, on the
merits of the appeal, have been made through the mail or telecopler with simultaneous
service on the opposing party.

2.  No Conflicting Personal Financial or Family Interests

I have no financial interest in the outcome of this proceeding and have no family or
financial relationship with any of the parties.

B. No Othér Identified Procedural Errors

At both sessions of the hearing I asked the participants to identify any procedural
errors which had occurred or might occur. The participants did not allege any procedural
violations by the County, prior to, during, or after, both sessions of the hearing, other than
the issue over the scope of review (discussed below.)

C. Burden. of Proof

"The burden of proof is upon the person initiating an action." MCC 11.15.8230(D).

- The initiators of this action are the appellants. The burden on the appellants (and other

opponents) is to prove that an error was made in the original administrative decision
granting approval of the farm dwelling.
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D. Scope Of Review, MCC 11.15.8295: Issues Presented For Decision

Appeals of an administrative decision are to "be limited to the specific grounds relied
on for reversal or modification of the decision in the Notice of Appeal." Multnomah County
Code ("MCC") 11.15.8295. The grounds alleged in October 4, 1993 letter attached to the
Notice of Appeal were; "failure . . . to show compliance with MCC 11.15.2010(A), failure
to demonstrate that the application is in conjunction with a farm use, and a failure to
consider applicable provisions of OAR 660-05-020 to 030." Letter of Edward J. Sullivan to
Multnomah County, October 4, 1993. Most, but not all, of the issues raised at the initial
hearing fall w1thm the scope of these three alleged errors.

The appellants contend that ORS 215.416(11)(a) bars the County from limiting the
scope of the initial hearing to the grounds for review set out in the Notice of Appeal. More
generally they argue that the scope of my review cannot be more limited than would be
allowed in an initial hearing, made without a prior administrative decision. In support of
this proposition they quote this sentence in ORS 215.416(11)(a): "In either case, the appeal
shall be a de novo hearing."

I disagree with the argument that the Legislature must have intended the same scope
for testimony and argument for hearings on review of an administrative decision, ORS
215.416(11), as for hearings held: prior to the initial decision. ORS 215.416(16) The
Legislature has seen fit to restrict the avenues for participation in different kinds of local
land use proceedings in many ways, including eliminating the opportunity to have a hearing
at all. ORS 197.195(3)(c); 215.402(4)(a),(b),(c); 215.425. "

I am not persuaded that the phrase de novo has the broad meaning given to it by the
appellants. De novo might mean simply that new evidence may be introduced at the
hearing; it may be irrelevant to the scope of the issues. After all, the Legislature described
these hearings as an "appeal" of an administrative decision, not a "hearmg on the
adrmmstratlve decision. ORS 215.416(11)(a).

However, in the absence of any objection from the applicants about the scope of the
initial hearing and memoranda®, I will confine myself to addressing the issues raised by the
parties at or before the hearing on February 16, 1993. These issues were:

1. Is the applicé.nts’ parcel a "lot of record" under ahy of the subsections of MCC
- 11.15.2018(A)? These issue were raised by the appellants at pages 8-22 of the
"Appellants Hearing Memorandum" submitted on 16 February, 1994 and by Chris

3 The applicants’ object to one of the issues raised by the appellants, number 4, below,
was beyond the scope of issues articulated in their first memo and therefore was waived.
This objection is addressed below.
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.Foster at page 1 of his February 16, 1994 memo. Under this general headmg are
three sub-1ssues

(a) Wasit created before the quahﬁcauon deadlines in MCC 2018(A)(1), (2) or
- (3)? (Discussed at pages 13-14.)

(b) Is it contiguous to other parcels in the same ownersh1p‘7 (Dlscussed at page

- 15.)
(c) Didit satlsfy "all applicable laws when it was created? (Discussed at pages 15-
17.)
2. Will the proposed dwelling be "customarily provided in conjunction with farm use"

~ (ORS 215.283(1)(f)). Compliance with ORS 215.283(1)(f) was raised by the

~ appellants at pages 5-8 of the "Appellants Hearing Memorandum" submitted on

February 16, 1994 and by Chris. Foster at page 1 of February 15, 1994 memo.
(Discussed at pages 17-20)

3. Is the parcel on which the proposed farm dwelling will be sited "large enough to
satisfy the Goal 3 minimum lot size standard (i.e., appropriate for the continuation
of the existing commercial agricultural enterprise within the area)" as required by
OAR 660-05-030(2)(1986)? This issue was raised by the appellants at pages 28-30
of the "Appellants’ Hearing Memorandum." (Discussed at page 20.)

4. Compliance with subsection OAR 660-05-030(4) was raised by the appellants at pages
5-8 of the "Appellants Hearing Memorandum." OAR 660-05- 030(4)(1986) estabhshes
two tests for the farm dwelhng

(a)  Will the "day to day use of the property be for farm rather than residential
use? (Discussed at pages 22-23.)

(b) Has the farm use, for which the house is being built, already been
established? (Dlscussed at pages 23-24 )

5. Will' the proposed dwelling be appropnate accessory and necessary for the
realization of the farm management plan" and will the plan "materially improve the
potential productivity" of the farm (as required by MCC 11.15.2010(A)(4))? These
issues were raised by the appellants at pages 22-27 of the "Appellants Hearing
Memorandum" and by Chris Foster at pages 1 and 2-3 of his February 16, 1994
memo. (Discussed at pages 24-30.) :

6. Have the applicants provided the inventory and analysis showing that the proposed.
farm use will continue the "existing commercial agricultural enterprise within the
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" area” and will be compatible with nearby by farm uses (as required by MCC
11.15.2010(A)(5))? This issue was raised by the appellants at page 31 of the
"Appellants Hearing Memorandum". (Discussed at pages 30-37) :

7. Will the proposed sewage disposal system be adequate to prevent degradation of
water quality, as requlred by Plan Policies 13 and 37? This issue was raised by
opponent DuFresne in his letter of December 14, 1993. (Discussed at pages 37-39.)

8. Will the runoff from the property damage or interfere with the downhill property

owned by DuFresne, in violation of Plan Policy 37 subsection G? This issue was
raised by DuFresne in his letter of December 14, 1993. (Discussed at pages 39-40.)

In their letter of rebuttal dated March 23, 1994 (page 2-3), the applicants argue the
issue of the property’s compliance with the parcel size requirement in OAR 660-05-030(2)
(issue 3, above) was not raised at the appellants "initial evidence and argument" and
therefore could not be raised or considered in the rebuttal phase. The issue of compliance
with the parcel size standard in OAR 660-05-030(2) was raised at pages 28-30 of the

~ "Appellants’ Hearing Memorandum", submitted at the hearing on February 16, 1993. The

letter attached to the "Notice of Appeal" listed as an error, "failure to consider applicable -
provisions of OAR 660-05-020 to 030." I find this issue within the scope of this appeal.

Michael Mackin opposed the application in his letter of November 19, 1993 but did -
not raise an issue with sufficient specificity to allow me to associate it with an applicable
standard or criterion in state law or County land use regulations. ORS 197.763(1).

Susan Davis and Jim Davis opposed the application in her letter of February 15,

'1993, in which she asked the County "to take into consideration the proximity this property

has to the scenic Historic Columbia River Highway." However, I am unable to find a

~standard or criterion in state law or County land use regulations which requires

consideration of the effect of a farm dwelling on the Columbla River Highway. Therefore,
I do not address their concerns. ORS 197. 763(1)

IV. RESPONSE TO THE ISSUES:
REVIEW OF THE STANDARDS, ANALYSIS OF THE EVIDENCE,
FINDINGS OF FACT AND CONCLUSIONS OF LAW

A, Qualification As A "Lot Of Record" Under MCC 11.15.2018(A)

1. - The Code’s Provisions

Within the Bxclusive Farm Use (EFU) District the following use is penmtted "under
prescribed conditions:"
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(A ) A residenée, including a mobile or modular home, customarily provided
in conjunction with an exzstmg use, as provided in MCC 2008(A ), subject to the
- following: ’

(1) Loéated on a Lot of Record as 'de.fcribed in MCC .2018, or

Q) . Located on a lot created under MCC 11.45, Land Dlwszons after
' August 14, 1980, with a lot size not less than 76 acres on Sauvie
Island or 38 acres elsewhere in the EFU district; and

. The first three sub-lssues concern whether the lot for the applicants’ pfoposed “farm
dwelling™ qualifies as a "Lot of Record" as defined in MCC .2018. MCC 11.15.2018(A)
contains three, alternate, definitions of a "lot of record." -

MCC 11.15.2018(A)(1) provides:
(1) A parcel of land:
(a)  For which a deed or other instrument creating the parcéf was
recorded with the Department of General Services, or was in
recordable form prior to August 14, 1980;
- (b) Which satisﬁed all applicable laws when the parcel was créatéd;
. (c) Which satisfies the minimum lot size requireménts of MCC .2016,
The minimum lot size for this part of the ('County, is 38 acres. MCC 11.15.2016(A).
According to their application, the applicants’ parcel 1s 18 22 acres, too small to quahfy

under thlS definition.

The dlspute among the parties is whether the parcel quahfles as a "lot of record"
‘under either subsection MCC .2018(A)(2) or (3).

MCC '11.15.2018(A)(2) defines a "lot of record" as

* This type of dwelhng is commonly referred to as a "farm dwelhng because the use
to which the house is "in conjunction with" is "Farm use, as defined in ORS 215. 203(2)(a)
except as provided in MCC .2012(B)." MCC 11.15.2008(A): (MCC 11.15.2012(B) is
ina_pplicable because it applies to "conditional uses,” which do not include farm dwellings.)
The issue of whether the home will be "customarily provided in conjunction with" a "farm
use" is addressed, in different ways, under ORS 215.283(1)(f), OAR 660-05-030(4) and MCC
11.15.2010(A)(4) and (5). _ :
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(@) Aparcel ofland:

(@)

(b) -

(c)

@)

For which a deed or other instrument creating the parcel was
recorded with the Department of General Services, or was in
recordable form prior to February 20, 1990;

Which satisfied all applicable laws when the parcel was created;

Does not meet the minimum lot size requirements of MCC .2016;

and

Which is not contzguous to another substandard parcel or parcels '

under the same ownership,

MCC 11.15.2018(A)(2).

Subsection MCC 11.15. 2018(A)(3)(a) contams the third, alternate, set of criteria for
qualification as a lot of record:

(3) A group of contiguous parcels of land:

(a)  For which deeds or other instruments creating the parcels were
recorded with the Department of General Services, or was in
recordable form prior to February 20, 1990;

(b)  Which satisfied all applt'cable laws when the parcels were created;

(c) Which individually do not meet the minimum lot size requirements
of MCC .2016, but, when considered in combination, comply as
nearly as possible with a minimum lot size of nineteen acres,
without creating any new lot line; and

(d)  Which are held under the same ownership.

2. The Administrative Decision

The fmdmgs and conclusxon in the administrative decision addressmg the
record provisions were:

1. and 2. The subject parcel is a Lot of Record pursuant to MCC .201 8(A ) (2)
Parcel size is less than the 38 acres required in the EFU district. The property
was legally created by a property line adjustment in 1991. There are no

lot of
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contiguous substandard size parcels under the same ownership.

FEEE

1.  This property is a Lot of Record.

"Plannmg Director Decision; PRE 12-93" (September 23, 1993) at 3.

3. A Cautlonary Note: Tax Lots Are Not The Same As Lots And Parcels

The discussion of the issues related to "lots of record" is comphcated by the absence
of maps showmg "lots" or "parcels” as distinct from maps of tax lots used in the Assessor’s

.office. It is easy to fall into error by treating tax lots as though they were the same thing

as a lot or parcel; they are not.

"Parcels" and "lots" are units of ownership as defined by statute. The statutes define

- . them by their method of origin and date. ORS 92.010; 215.010(1). By contrast, a tax lot

is an administrative convenience of property tax assessors.
‘ i

It is common for one parcel to be made up of more than one tax lot. This happens

in several circumstances in Oregon, mcludmg (1) The boundary of a taxing districts crosses

the parcel; (2) A township or other mapping limit crosses the parcel’; (3) When separate
assessment formulae or programs apply to different parts of the same parcel, such as when
the homesite value is calculated differently, ORS 308.378, or one part of the property
receives preferential farm use assessment while the other portion is valued for forest use

under the Western Oregon Forest Land And Severance Tax or Western Oregon Small Tract -

Optional Tax.

Only when a map shows that all adjommg tax lots are in separate ownershlps is it
possible to conclude that the tax lot is also a separate parcel.

4, The History Of The Subject Parcel

According to the applicants, in 1968 Glen and Marilyn Oakes acquired two separate
parcels east of Lucas Road; Tax Lot 6, a 22.22-acre parcel and Tax Lot 18, 24.73 acre
parcel. The parcels were aligned north/south. "Applicants Memorandum" of March 16, 1994
at 3.

5 A north-south section line was the d1v1dmg line between the applicants’ two tax lots -

before the 1991 lot line adJustment which reconfigured them so as to be separated by an

_east-west boundary.
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A chronology about what happened next to the subject parcel(s) was prepared and
documented by the appellants’ attorney. (Respondent’s Exhibit A-1) The facts about that
chronology are not disputed by the applicants’ attorney, although the legal conclusions are.

On February 7, 1991, Marilyn Oakes gave Todd Klinski authority to seek the
partitioning of Tax Lot 18 into three parcels; a 22.84 acre parcel, zoned EFU, ("Parcel IIT",
which continued to be denominated "Tax Lot 18") and two small parcels zoned "Rural
Center", of 0.95 acres ("Parcel II") and 0.94 acres ("Parcel I"). Tax Lot 6 was not involved
~ in the transaction. The approval was granted by the County through an administrative

decision by David H. Prescott, as the Plannmg Director’s delegate, on March 14, 1991. (A
copy of the partition plat, signed by Prescott, is Exhibit A-2.) _

On April 2, 1991, Oakes conveyed to the Windusts and Klinski, the three parcels
partitioned in March and Tax Lot 6. On the same day Parcel I (0.94 acres) was conveyed
to W. H Lewis. On September 17, 1992, Parcel II (0.95 acres) was sold to Mark and Karen
Schaap. ("Respondent’s [sic] Exhibit A-1") Windust and Klinski retained Parcel III (Tax Lot
18) and Tax Lot 6.

, Tax Lots 6 and 18 were radically reconfigured on May 17, 1991, when the County
approved Frank Windust’s application for a lot line adjustment, (County case file LA 2-91;
Respondent’s Exhibit A-3.) After the lot line adjustment, what had been two north-south
parcels became two east-west parcels The northern parcel is 18.22 acres. The southern
parcel is shown as 25.86 acres in the 1991 map (25.84 acres in the map subrmtted for the
hearing.)

The applicants wish to build a farm dwel_h'ng on the northern parcel.

5. - First Sub-Issue: The Date Of Creatlon (MCC 11.15.2018(A)(2)(a) &
2018(A)(3)(a))

In deciding the questions of whether the "original" lot of record still exists, I look to
‘the definitions of "lot" and "parcel,” first in the Code and then applicable state statutes.

"Lot" is defined as: "A plot, parcel or area of land owned by or under the lawful
control and in the lawful possession of one distinct ownership." MCC 11.15.0010. There
is no definition of "parcel." Except for defining a "lot" as a "parcel," this definition does not
shed any light on the question at hand. I look to statutory definitions for guidance.

ORS 92.010(3) defines "lot" as "a unit of land that is ¢reated by a subdivision of land."

ORS 92.010(5) defines "parcel" as "a unit of land that is created by a 'partitioning of
land."
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ORS Chapter 215 governs county planning and zoning, including the administration

- of EFU zoning. ORS 215.010(1) incorporates the definitions in ORS 92.010 except that

"parcel” "(a) Includes a unit of land created: (A) By partitioning land as defined in ORS
92.010." In other words, under both County and state definitions a lot and parcel are both
units of ownership created through a County review and approval process.

The subject parcel was constituted from a part of Tax Lot 18 and another part of Tax
Lot 6. The present parcel cannot be any older than the parcels from which it was derived.
One of the predecessor parcels was created through the partitioning on March 14, 1991,
after the qualification date of February 20, 1990.

I also conclude that the subject parcel was created on May 17, 1991 when the lot
lmes were adjusted.

. The applicants contend that LUBA has held that lot line adjustments do not create
new parcels. McKay Creek Valley Association v. Washington County, 24 Or LUBA 187
(1992). That is a misreading of the case. LUBA did not establish a general proposition that
lot line ad]ustments are not partitions. Rather the case turned on the statutory definition

of "partition land," which excludes some lot line adjustments:

(b). An adjustment of a property line by the relocation of a common boundary
where an additional unit of land is not created and where the existing unit of
land reduced in size by the adjustment complies with any applicable zoning
ordinance.

ORS 92.010(7)(b).

The facts here lie outside the "normal" situation described by the statutory exclusion.
In this case, no new unit of land was created. But after the adjustment, the unit of land
reduced by the adjustment remained smaller than the minimum lot size of 38 acres

~ established by MCC 11.15.2016(A). For this reason, the 1991 lot line adjustment does not

fit within the statutory exclusion. As a result, it constituted a partitioning. A partition
creates new parcels, ORS 92. 010(5), which the County defmcs as synonymous with a lot.
MCC 11.15.0010.

A simpler way of analyzing the lot is to ighorc the individual transactions and
consider the combined effect of the 1991 partitioning and lot line adjustment. Common

.sense tells us that a 24.73 acre, north-south aligned parcel, fronting on the Crown Point

Highway, (Tax Lot 18 as of February 20, 1990) is not the same lot as the 18.22 acre east-
west aligned parcel fronting on Lucas Road today.

I conclude that the subject lot was created after the February 20 1990, deadline in
MCC 11.15. 2018(A)(2)(a) and (3)(a).
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6. Second Sub-Issue: The Consequences Of Ownership Of Adjoining Parcels
(MCC 2018(A)(2)(d) & .2018(A)(3))

Under MCC 11.15.2018(A)(2)(d) the applicants must show that their land "is not
contiguous to another substandard parcel or parcels under the same ownership." The
applicants attorney states: "The applicants also own contiguous property known as Tax Lot
6 and Tax Lot 1 .of Parcel 3, Partition Plat 1991-29. This parcel contains 25.86 acres."
Applicants’ Memorandum of March 16, 1994 at page 2. The applicants’ contiguous
ownership is 44.08 acres. For this reason, they cannot qualify as a lot of record under MCC
11.15.2018(2)(d).

MCC 11.15.2018(A)(3) defines a "lot of record" as a group of contiguous parcels”
"held under the same ownership."

" Foster contends that should the applicants qualify under this Sectlon, they would be
obliged to aggregate their parcels into a single "lot of record." I agree with part of the
analysis but disagree that the Code requires the consohdatlon of the parcels.

If the County had intended to authorize a dwelling on each separate lot, regardless
of ownership, it would not have adopted MCC 11.15.2018(A)(2)(d) or .2018(A)(3), which
define a "lot of record” as a group of contiguous lots. The Code authorizes "A residence,
* * * customarily provided in conjunction with an existing use * * * "Located on a Lot of
Record as described in MCC .2018" (emphasis added).

I interpret these provisions as allowing a single dwelling on a group of lots; once the
dwelling is allowed on one lot, the "entire lot of record” as used up its entitlement and the
other lot becomes unbuildable. To carry out this intent, the County should require, as a
condition of approval, a deed restriction which prevents construction of another house on
a different lot which is part of the "lot of record."

7.  Third Sub-Issue: The Lawfulness Of The 1991 Partitioning (MCC
11.152018(4)2)(b) & 2018(A)(3)(b))

(a) Introduction: The Issue And Defense Of Waiver
The appellants argue that

the applicant’s 1991 "partition” was actually a subdivision, and thus an unlawful

- partition. When Ms. Oakes "partitioned" Tax Lot 18 in 1991, she also owned a
contiguous property, Tax Lot 6. Because this entire property (Tax Lots 6 and 18)
was owned, by one person (Ms. Oaks), partitioning Tax Lot 18 into three parcels
actually created four parcels: Parcels 1 and 2 in the RC District and Parcels 3
and 4 (Tax Lot 6) in the EFU District.
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Appellants Hearing Memorandum at 15.

The appellants contend this action was unlawful for two reasons; (1) the County did
not provide prior notice and a public hearing which is required for subdivisions (but not
partltlons) MCC 11.15.45.080, .45.200-.280; and (2) two subminimum parcels were created
in v101at10n of MCC 11.15.2016(A), ORS 215.263 and OAR 660-05-020.

In response the applicants raise an affirmative defense of waiver:

The appellants argue that the 1991 partition by Mrs. Oakes should have
been processed as a subdivision. * * * * Whether this is correct is irrelevant to
the current application and, moreover, the appellants may not raise this issue
now. The appellants could have appealed the partition request at that time, but
apparently chose not to do so. Even assuming the County made the land use
decision without providing a hearing or notice, the 21-day appeal period to the
Land Use Board of Appeals begins to run when a person receives actual notice

~ of the permit decision. Citizens Concerned v, City Of Sherwood, 21 Or LUBA
515 (1991). There is no dispute in this case that appellants failed to file a notice
of intent to appeal with LUBA within 21 days of the partition decision, within 21
days of the date of actual notice, or exhausted their local remedies. The
appellants are barred from raising this issue now.

Applicants’ Memorandum (in rebuttal), March 16, 1994 at 6. They also dispute the
assertion that either the partitionings or the lot line adjustment created four lots.

()  The 1991 Partition Was Not A "Subdivision"

The appellants contention that the property was subdivided in 1991 depends on
whether Tax Lot 6 in Sectlon 32 now is a parcel separate from Tax Lot "1" of Parcel 3, in

“Section 33.

As noted above, the applicants take the posmon that Tax Lot 6 is part of the same

parcel as Tax Lot 1 of Parcel 3:

The applicants also own contiguous property known as Tax Lot 6 and Tax Lot
1 of Parcel 3, Partition Plat 1991-29. This parcel contains 25.86 acres.

"Applicants’ Memorandum" (March 16, 1994) at 2 (emphasis added.)

Based on this information, I find that the two tax lots are the descendent of the |

single,'original, Tax Lot 18, 24.73 acres in size before April 1991, when the two small lots
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were partitioned off.° Former Tax Lot 6 was a separate lot or parcel from Tax Lot 18 in
1968 when the Oakes acquired it by a separate deed. Consequently only three parcels were
created by the partitioning and it did not constitute a subdivision as defined by MCC
11.45.010(JJ), which was improperly processed as a partitioning. Nor did the partitioning
divide a conforming parcel (larger than the minimum lot size of 38 acres) into two-
subminimum parcels in v101at10n of MCC 11.15.2016(A), 11.45, ORS 215.263 or OAR 660-

05-020.

(c) The Appellants Waived Other Challenges To The Legahty Of The
Decision \

In their letters and testimony, the appellants assert that the County failed to provided
notice of its 1991 administrative decision on the partition application, notice which would
have been required by ORS 197.763(2) and ORS 215.416, and see Rhyne et al v. Multnomah
~ County, Swan & Trotter, 23 Or LUBA 442, 447-78 (1992)

At the very latest, the appellants learned of the partitioning on or before the hearing
February 16, 1994. As of the date of this opinion, no appeal of the partitioning has been

filed with LUBA. When no notice has been provided, a party must file an appeal to LUBA

within 21 days of actual or constructive notice. ORS 197.830(3)(a)(b).

In the cases in which the lawfulness or legality of a lot or parcel was successfully
challenged, the required local government approval had never been granted. Ludwick v.
Yamhill County, 294 Or 778, 663 P2d 398 (1983); Columbia County v. O’Black, 16 Or App
147, 517 P2d 688 (1974); Woolsey v. Marion County, 118 Or App 206, P2d _ (1993).
In this case, a local government approval was granted and that approval was not challenged
when it became known. The decision might indeed have been illegal but the appellants
declined to take advantage of the proper means of establishing that illegality. In the
absence of an appeal, the County’s decision must be deemed to have been proper; I will not
"go behind" the earlier determination and allow the appellants to litigate the issues which
they waived. McKay Creek Valley Association v. Washington County, 24 Or LUBA 192-193
(1992) affirmed McKay Creek Assn. v. Washington County, 118 Or App 549, 848 P2d 624
(1993).

B. ORS 215.283(1)(f) and 215.203(2) (a):. Demonstration Of The Profitable Purpose Of
The Farm Management Plan

The statutoiy criteria for dwellings in EFU zones ‘apply directly to local government
decisions. Kenagy v. Benton County, 115 Or App 131, 136, P2d __ (1992); Forster v. Polk

6 It will help avoid future confusion on the part of the County and potential purchasers
if the County’s maps were amended to show that the two tax lots are a single parcel.
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County, 115 Or App 475, 478, __ P2d (1992); McKay Creek Valley v. Wastu’ngton
County (A79779), 122 Or App 59, 64, _ P2d _ (1993).

1. The Statute

ORS 215.283(1)(f) authorizes: "The dwelhngs and other bu11d1ngs customanly
provided in conjunction with farm use." "Farm use" is defined in ORS 215 203(2)(a)7

the current employment of land for the primary purpose of obtaining a profit in
money by raising, harvesting and selling crops or the feeding, breedmg,
management and sale of, or the produce of, livestock, * * *.

2. The Administrative Decision

The administrative decision does not identify or address either standard. "Planning
Director Decision; PRE 12-93 (September 23, 1993)."

3. Analysis Of The Record

The issue presented under the statute is whether the dwélling will be in conjunction
with a farm, which has a "primary purpose of obtaining a profit in money" from the sale of
calves. :

. The applicants submitted a five-year "Farm Management Plan" describihg how the
parcel will be used for cattle production. The applicants proposed that the property be
stocked with 15 Limousin cow/calf pairs.

7 By an amendment made in 1993, the definition of "farm use" applies to all of Chapter
215, ORS 215.010(4), eliminating the narrow application the Court of Appeals gave that
definition in Newcomer v. Clackamas County, supra. This means the followmg interpretation
of ORS 215.203(2)(a), now applies to ORS 215.283(1)(f): ,

The great boon of tax relief to the bona fide farmer through the special
. exemption for farm use is not to be extended to the professional man’s fine
residence in a filbert orchard, the city worker’s five suburban acres and a cow, the
retired person’s 20 acres of marginal land on which a travel trailer constitutes the
personal residence, unless the day-to-day activities on the subject land are
principally and patently directed to achieving a profit in money through the farm
use of the land.

Capsey v. Dept. of Rev., 294 Or 455, 657 P2d 680 (1983) quotmg Beddoe v. Dept. of Rev., 8
OTR 186 (1979) .
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Annual "profit" of $6,000 for the 15 pair operation, is shown as the difference
~ between the sale price for fifteen 7-8 month calves each fall ($7,500) and the annual feed
cost ($1,500.) The five-year "profit" of $17,250 is calculated as the sum of these sales
($30,000) less the purchase price of cows in 1994 ($12,750). Using these figures as the basis
for calculating "profit," the annual profit for the operation would be $3,450.

By their "Applicants’ Memorandum", dated March 16, 1994, the applicants amended

their plan to increase the number of cow/calf pairs to 20 (page 12-13). For purposes of

“my analysis I will assume that the increase in the herd by 1/3 translates into a corresponding

increase in gross annual sales to $10,000/year; annual profit to $8,000/year; the 5-year "net
profit" into $23,000; and an annual S-year "net profit" of $4,600.

~ The applicants calculation of the "profit" depends on the expenses of the operation.
The "Farm Management Plan" omits expenses which are part of the projected farm
operation. The applicants have stated that their operation will include weeding and
fertilizing of the 18.22 acre parcel in order to improve the pasturage but their profit
calculations do not include the costs of these improvements.

Other costs appear to have been ignored in calculating the "profit." The appellants
submitted a document prepared by the OSU Extension Service, entitled "Enterprise Budget; -
Cow-Calf, Willamette Valley Region" dated March 1988, (hereafter "Extension Service
Cow/Calf Budget.") (Respondents’ Exhibit A-4) The budget is fora hypothetlcal 100 cow/4
bull herd.

This enterprise budget estimates the typical costs and returns of producing
calves in the Willamette Valley area of Oregon. It should be used as a guide to
estimate actual costs and is not representative of any particular ranch.

Extension Service Cow/Calf Budget at 1.

The cow/calf farm budget lists sources of gross income and costs; variable, fixed and
capital costs. Among the variable cash costs listed by the OSU Extension Service agents
who prepared the budget are: beddmg, fence repair, implants, marketing costs, salt and
minerals, vaccines, vetermary costs®, fuel and utilities. Fixed costs include annual taxes,
livestock insurance, liability insurance and machinery and equipment insurance. Capital
costs include interest and depreciation on the livestock (the aging cows) and machinery.
Extension Service Cow/Calf Budget at 2. None of these costs are discussed in the
applicants’ farm management plan.

® The applicants’ budget does not include any cost for inseminating the cows. The OSU
budget assumes 4 bulls are on the farm.
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The Extension Service Cow/ Calf Budget shows a net negatlve return of -$117.36 /cow.
Id. However, the extension agents calculated their "profit" by subtracting the owner’s labor
as an expense. If we treat the operator’s labor as a "profit" instead of a cost, we decrease
the lost by $73 10/cow. However, the net return is still negative. Id.

Finally, the costs listed by the Extension Service do not include mortgage payments
If the dwelhng is onme customarily provided "in comjunction with" a for-profit farm
operation’, then the calculation of the proﬁt needs to include the expense of the mortgage

payments.

In their rebuttal memorandum of March 23, 1994, after they had time to review the
Extension Service Cow/Calf Budget, the applicants stated:

Mr. Foster asks about expenses. for the operation. A barn is not required. The
Applicants have indicated that the size of the cow/calf operations will be
.increased, and if additional expenses are found, they can be subtracted from the
increased gross profit. Little in the way of farm equipment [or] machinery is
required. Other expenses cannot be anticipated with certainty at this time.

Genuine farms, like businesses, -are not always proﬁtable But in order to pass
muster under the statute, there must be at least a the possibility of a profit, based on
standard farming practices and reasonable estimates of expense and income. After weighing
the evidence in the record, I cannot conclude that the applicants’ farm operation can be
expected to yield a profit in money, because it is based on calculations which omit obvious

~and essentlal expenses for a cow/calf operation.

The applicants have failed to satisfy the requirement in ORS 215.283(1)(f), that the
dwelling will be customarily provided in conjunction with a "farm use" as defined in ORS
215.203(2)(a).

C..  Satisfaction Of OAR 660-05-030(2)(1986)

LCDC’s administrative rules interpreting those statutes also apply directly to this
decision. Newcomer v. Clackamas County, 94 Or App 33, 39, 764 P2d 927 (1988)

? Under MCC 11.15.2010(A)(4), discussed below, the applicant must demonstrate that
the dwelhng is "accessory and necessary for the reahzatlon of the farm management
program
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1. The Rule’s Reqilirements
OAR 660-05-030(2)(1986)™° provides:

(2) The Goal 3 standard for minimum lot sizes is used to distinguish
between farm and nonfarm parcels as it is applied according to OAR 660-05-015.
Dwellings customarily provided in conjunction with farm use are authorized on - -
parcels which are large enough to satisfy the Goal 3 minimum lot size standard
(i.e., appropriate for the continuation of the existing commercial agricultural
enterprise within the area). Dwellings proposed for new or existing parcels which
do not satisfy the Goal 3 minimum lot size standard under OAR 660-05-020 are
considered’ nonfarm dwellings and can only be approved according to ORS
215.213(3) or 215.283(3).

2, The Administrative Decision

The administrative decision does not identify or address the administrative rule.
"Planning Director Decision; PRE 12-93 (September 23, 1993).

3. Analysis
‘The requirements of the rule are straightforward; farm dwellings must be located on

lots which meet the minimum lot size standard. The standard can be met either through
a minimum lot size or through a case by case analysis. OAR 660-05-015(3). Multnomah

10 This rule lapsed on August 7, 1993. The applicants‘ application was filed on August
6, 1993. The parties believe that ORS 215.428(3) requires me to decide this appeal under
the admimstratlve rules in effect at the time of the application.

The question is whether ORS 215.428(3) applies only to the "standards and criteria"
in the local plan and land use regulations or whether it also applies to statutes and rules
interpreting those statutes which came into effect after the date of the application but before

“the decision. LUBA has held that it does. Warren v. City of Aurora, 25 Or LUBA 11, 15
(1993). But LUBA did not provide any explanation of its conclusion. I believe LUBA’s
decision conflicts with Article I §21 and Article IV §28 of the Oregon Constltuuon, which
specify the effective date for legislation. -

However the new tests for farm dwellings do not apply to this application for two
reasons. First, the new gross income standards only apply to high value farmland, and the
Mershon soils on this property fall outside the list of soils in the statutory definition of high
value farmland. ORS 215.710. Second, ORS 215. 428(3) could apply to agency rules, without

olatmg the state constitution. ,
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Coﬁnty has chosen to adopt minimum lot sizes. The lot size applicable to all EFU zoned _
‘land except Sauvie Island, is 38 acres. MCC 11.15:2016(A). The parcel is 18.22 acres.
Approval of a farm dwelling on this size of parcel would violate OAR 660-05-030(2).

D.  Satisfaction Of OAR 660-05-030(4)(1986)
1.  The Rule’s Requirements - |
OAR 660-05-030(4)(1986) provides:

ORS 215.213(1)(g) and 215.283(f)(f) authorize a farm dwelling in an EFU zone
only where it is shown that the dwellmg will be situated on a parcel currently
employed for farm use as defined in ORS 215.203. Land is not in farm use
unless the day-to-day activities on the subject land are principally directed to the
farm use of the land. Where land would be principally used for residential

- purposes rather than for farm use, a proposed dwelling would not be "customarily
provided in conjunction with farm use" and could be approved according to
‘ORS 215.213(3) or 215.283(3). At a minimum, farm dwellings cannot be
.authorized before establishment of farm uses on the land (see Matteo v. Polk
County., 11 Or LUBA 259 (1984) affirmed without opinion by the Oregon Court
of Appeals September 12, 1984 and Matteo v. Polk County LUBA No, 85-037,
September 3, 1985)

2. The Administratiyé Decision

- The administrative decision does not identify or address the administrative rule.
"Planning Director Decision; PRE 12-93 (September 23, 1993)"

3. Analysis Of The "Day To Day" Activities On The Farm

The management plan does not indicate how much time would be required to carry
it out. The appellants noted: "The record does not indicate whether the applicant’s cow/cal
operation will require one-hour per day, one day per week or one-day per month worth of
farm activity." Appellants Rebuttal Memorandum at 2. Foster raised the same issue in the
general terms used by the Rule: "To what extent are the day to day act1v1tles dlrected
toward farm use?" Memorandum of February 17(?), 1994 at 2.

In response to these challenges the apphcants stated:

The farm management plan and addztzonal evidence in the record demonstrate

that the Applicants’ day-to-day activities will be directed toward care of the

cow/calf operations, improvement of the pasture, feeding of the cattle and other
" activities to maintain and improve cattle operations on the property.
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Applicants Letter of March 23, 1994 at 6.

By failing to p‘rovidé any indication of the amount of time required to carry out the
management plan, it is impossible to determine whether the "day-to-day activities on the
subject land are principally directed to the farm use of the land." OAR 660-05-030(4)

(d). Prior Establishment Of The Farm Use: OAR 660-05-030

OAR 660-05-030(4) requires, "at a minimum" that "farm dwellings cannot be
authorized before establishment of farm uses on the land,"(citing Matteo v. Polk County, 11
Or LUBA 259 (1984)) The appellant contend that because the applicants have not
established their cow/calf operation the dwelling cannot be approved. The applicants
respond, correctly, that the full operation need not be established prior to the siting of the
farm dwelling. Forster v. Polk County, 114 Or App 475, 478, 839 P2d 241 (1992). But the
Court indicated that some part of the farm operation should be underway on the property.
Id. : '

' On. their "Farm Management Plan" the applicants stated:

Last year we lost our pasture renter because neighbors dogs kept chasing his
cattle. His cattle had been chased through the fences on several occasions. He
left wzth his cattle in the middle of July 1992.

In a post-hearing submission, the applicants attorney stated:"The fact that some cattle
are now grazing on the property without a residence does not defeat the applicants’
contention that more cattle and a more productive farm could be established if the farm
operator was on the residence [sic] and able to deter dogs from attacking and chasing the
cattle." Applicants Memorandum of March 16, 1994 at "The applicants currently maintain
cattle on the property but, as indicated, less cattle are on the property than would be with
a dwelling and a resident farm operator." Id. at 11.

Appellant Jeff Klann testified that since 1991 the property has been used sporadically
for grazing cattle and that there are no cattleé on the property now. Minutes of February
16, 1994 at 10. Klann submitted ground level photographs undated, which do not show any
cattle on the property

~ The evidence on the question of whether there are cattle on the property today is in
direct conflict. The appellants have carried their burden of proving the administrative
“decision was in error, because it failed to address the Goal 3 Rule. The applicants have
failed to carry their burden of responding to the appellants’ allegation of error, by
demonstrating that the proposed use is in existence, even in a reduced form, on the
. property, as required by OAR 660-05-030(4).
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Even if I were to consider the applicants’ testlmony in isolation from the appellants

* conflicting testimony, it does not indicate whether the "cattle on the property now" are

owned by the applicants or if they are the Limousin (rather than Hereford, for example)
cows which would be employed as part of the’ cow/calf operation described in the farm

. management plan

E. MCC 11.15.2010(A)(4): The Dwelling Is "Appropriate," "Accessory" And "Necessary"
For Carrying Out The Farm Management Plan And The Plan Will Yield A "Material
Improvement" In The Potential Productivity Of The Farm.

1. The Requirements Of The Code -
MCC 11.15.2010(a)(4). provides:

(4)  Demonstration by the applicant that the dwelling is appropriate,
" accessory, and necessary for the realization of a farm management
program as described in subsection (5) below. The record shall
include a finding of material improvement in the potential
productivity resulting from and dependent upon the existence of
the dwelling. That finding shall be based wupon factual
information, certified by an agency, firm or individual who is
recognized, or demonstrates qualifications, as an expert in the
proposed area of agricultural production.

2. The Administrative Decision

The administrative decision devotes a paragraph of findings to this and the fo]lowmg
section in the Code:

The applicant has submitted a farm management plan indicating that the parcel
will be used to raise beef through a cow/calf operation. Soils on the parcel are
Mershon silt loam, subclasses Ille and IVe.  The Soil Survey indicates that
Mershon soils on lesser slopes are well suited to farming, * * * . [etc.] The
proposed plan and production acreage are similar to and compatible with other
farm uses in the area, which are mainly hay and pasture, and some nursery stock -
and vegetable crops. The management plan was certified by Ross Johnson and
the property owners, all of whom have experience with cow/calf operations, as
being appropriate for the continuation of the existing commercial agricultural
enterprise in the area. -

"Planning Director Decision; PRE 12-93 (September 23, 1993) at 3. The conclusions are:

2. A management plan has been developed for the property and that plan
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has been certified as bezng appropriate for the contznuatzon of the existing
gncultural enterprise in the area. :

3. . The applicant has carried the burden necessary for granting of a farm
related residence in the Exclusive Farm Use District. = -

Id.

The administrative decision contains no interpretation of the key words and phrases
in the Code, even though the outcome may turn on those interpretation. To fulfill my
obligations to the parties to explain the law I am applying, as well as to withstand judicial
review, I must provide an interpretation of MCC 11.15.2010(A)(4), because its provisions
are completely different from state standards in the ORS Chapter 215 and the Goal S rule.
To omit an interpretation of these terms would risk the waste of time and money caused by
a remand for an mterpretatlon Gage v. City of Portland, 123 Or App 269, _ P2d
(1993).

My interpretation is based on the purpose and policy of the County regulations, the
"express language in the ordinance" and its context within the framework of regulations in
the EFU zone. See Clark v. Jackson County, 313 Or 508, 515, 836 P2d 710 (1992).

3 Interpretmg And Applying The "Approprlate,“ "Accessory and "Necessary
Tests."

(a) Interpreting The Standards
(D) The Context, Purpose And Policy Of MCC 11.15.2010(a)(4)

The purpose and policy for this section is described by its administrative history. The
extracts from the County’s April 1990 Periodic Review order (added to the record by Foster)
shows that MCC 11.15.2010(A)(4) and (5) were added to the Code as part of periodic
review. Multnomah County Periodic Review Order at 93-94 (Ordinance 643, April
1990.) In the section of land division in the EFU zone, the County’s order commented on
the use of "farm management plans":

However, we propose to eliminate 11.15.2010(C)(2) which allows new lots of
between 38 and 76 acres on Sauvie Island and 19 and 38 acres elsewhere in the
EFU District upon approval of farm management plans. Our experience has
been that the management plans are often prepared mainly for the purpose of
land division and sale and do not insure that the resulting less than normal
minimum lot size parcels will be used for commercial agricultural purposes.

" Id. at 54-55. This passage demonstrates that past practice has made the County skeptical
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of "farm management plans" and that the County regards the purpose of this section is to
separate commercial from non-commercial operations. This section is. partlcularly relevant,
- given that the appellants and other opponents have alleged that Mr. Windust is a realtor
and developer, not a farmer. 1

(ii) Interpreting "Appropnate" "Accessory and "Necessary

ThlS sectlon, (like subsection 5) is entirely of the County’s devising; it uses key words,
“appropriate," "necessary" and "accessory" which are not used in ORS 215.283(1)(f), Goal 3
or OAR 660-05-000 ef seg. Two of these words, "appropriate” and "necessary,” have no
relevant definitions in the Code. Another key term is "materially improve," also undefined
in the Code. The parties agree that in interpreting these words and phrase, I may rely on
the common dictionary definition. See Sarti v. City of Lake Oswego, 106 Or App 594, 597,
809 P2d 701 (1991). Not surpnsmgly, they recommend dlfferent definitions, from different
dlctlonarles .

Webster’s New Collegiate Dictionary (1979) defines appropriate as "especially
suitable or compatible." It is easy to imagine how this standard could be applied to the
dwelling itself. For example, a 5,000 square foot house with a 2,500’ paved drive, two tennis
- courts, a landing strip and a 3-car garage, might not be an "appropriate" investment in
housing for use in conjunction with an 18-acre cattle ranch. Because the applicants have
not indicated what kind of house would be built on the site, it may be impossible to
determine whether the house itself is "especially suitable" for the farm use.

In this case, the decision about whether a house of any type is "appropriate”, that
question is answered by the "accessory" and "necessary" tests described below.

"Accessory” is not defined in the County Code, but "accessory buﬂdmg :"A

“subordinate building, the use of which is clearly incidental to that of the main bu11d1ng on

the same lot." MCC 11.15.0010. This definition is consistent with the definitions given to
the term "accessory" throughout planning law and practice. Yunker v. Means, 271 Or 57, 59,
530 P2d 846 (1975); Card v. Flegel, 26 Or App 783, 787, 554 P2d 596 (1976); 3A Williams,
American Land Planning Law §74 (1985); 2 Rathkopf, Zoning and Planning §23 (1991),
~ Anderson, American Law of Zoning 3d §§9.28, 9.43, 13.02 (1986.)

Cases have often construed the term in the context of challenges to accessory uses
which have actually become principal uses, or some courts put it, when the tail (the
accessory use) has begun to wag the dog (the primary use.) E.g. Keseling v. Baltimore, 220 -

1 An advertisement from the February 6, 1994 Sunday Oregonian has been made a

- part of the record. It states: LAST CHANCE: to buy Corbett/Springdale acreages from
$49,000. Call area specialist, Frank Windust, 695-5132 or 695-222. Oregon, Realty Company.
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Md 263, 151 A2d 726 (1959). Factors used in analyzing the relationship between the
primary and accessory use have considered such factors as the relative income than the
principal use, Bennett v. Zoning Board of Adjustment, 396 Pa 57, 151 A2d 439, 440-441
(1959), and the scale of the accessory use. Taber v. Multnomah County, 11 Or LUBA 127,
135 (1984).

The concept of an "accessory” use embodies many of the state standards which apply
to farm dwellings. One of the alternative expressions, or definition, of the accessory -
relationship is that the accessory use is "customarily incidental to" the principal use. 3A
Williams, American Land Planning Law §74.15. This definition parallels the standard in
ORS 215.283(1)(f); "a dwelling customarily provided in conjunction with farm use."
Appellate cases from outside Oregon have come to the same conclusion stated in Matteo
v. Polk County, codified in OAR 660-05- 030(4) that a use cannot be "accessory" to a primary
or principal use until the primary use is in existence. Mola v. Reiley, 100 NJ Super 343, 241
A2d 861 (Law Div 1968). .

The appellants propose that "necessary" should be defined according to Webster’s
Third International Dictionary as "that which cannot be done without; that must be done
or had; absolutely required; essential, indispensable." (Webster’s Third International at
1511.)
Foster believes'? "accessory and necessary" were borrowed by the County, during
periodic review, from the Goal 4 standard for forest dwellings, originating in Lamb v. Lane
County, 7 Or LUBA 147 (1983), confirmed by the Supreme Court in 1000 Friends of Oregon
v. LCDC (Lane County), 305 Or 384, 394-396, 752 P2d 271 (1988), and later codified in
LCDC’s Goal 4 Rule. OAR 660-06-027(1), (2) (1991). Consequently, "necessary” should be"
given the definition from Webster’s Third New International Dictionary, cited by the Court of
Appeals and quoted by the Supreme Court in Lane County: "that cannot be done without:
that must be done or had: absolutely required." Lane County, supra, 305 Or 394.

The applicants argue that "necessary” should be defined as "required." Webster’s
- Ninth New Collegiate Dictionary, at 790 (1990). They reject Foster’s contention that the
County meant to employ a term or concept from the different regulatory context of forest
land conservation.

The term "necessary" should be interpreted in this context as meaning "essential,"
because it seems more likely to fulfill the County’s intent (expressed in its Periodic Review
order) to tighten up their restrictions in order to screen out phony "farm management plans |
plans prepared only as a means of dividing and selling lots with a dwellmg permit, in its
EFU zone.

2. He does not offer any administrative history to silpport this theory.
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- Defining "necessary" as "required" would not change the analysis. Either definition
("essential" or "required") conveys the County intent to impose requirements stricter and/or
supplemental to those established by statute’: The statute would allow a house when such
a house would be "customarily provided in conjunction with a farm use" even if the house
was not "essential" or "required." For example, a family working full time in farming might
wish to build a house on their farm, even though they could rent a house on adjoining land.
Their new house would meet the statutory test, but because the rental house was available,
the house would not be "essential" or "required."

(©) Appﬁcatidn Of The "Accessory'* And "Necessary" Tests To The Facts

The applicants believe the proposed farm manégement plan demonstrates compliance
_ with the first three standards, for the following reasons:

The dwelling is accessory, appropriate and necessary for the cow/calf operation

because a resident farm operator is necessary when the cows are calving and

when they are ill. If a non-resident farm operator is not present when cows are

calving or become ill, they can die without immediate assistance.. If the

applicants’ farm management plan is to be established, it is necessary (i.e.

required that the farm operator be present on a full-time bas:s in order to take
- care of the cows.)

Moreover, a dwelling can be found to be accessory, appropriate and
necessary where the farm use includes the maintenance of pasture for the
cow/calf operation. The applicants have indicated that the pasture must be
weeded, reseeded and fertilized in order to provide satisfactory forage for the
cattle. LUBA has held that maintenance of pasture and controlling of weeds is
a farm use. [Citation omitted.] . _

Applicants’ Memorandum at 10.

The projected profits from the farm management plan (overlooking the omission of
many expenses) are shown to be $4,600 year. This level of profit would not support even
a single resident of the farm dwelling. It is hard to imagine why anyone would build or site
a house for $50,000 and maybe $200,000, in order to generate $4,600 a year in income.
‘That would be equivalent to building a house in order to obtain a part-time that paid $90.00
per week. For this reason, I conclude that the dwelling is not accessory to the proposed
farm use; rather the farm use is accessory to the residential use.

B There would be no point to adopt a standard whlch was weaker than, or merely
replicated, the state standards which the County must apply.
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The next question is whether the dwelling is "necessary" (essential or required) for -
the farm use. '

In Oregon in 1992 there were 11,362 farms classified as cattle operations (SIC code
021); 1,095 of them (9.6%) were operated by persons not residing on the farm. 1992 Census
of Agriculture State Data Table 51, page 133.

Unfortunately, the 1992 Census of Agriculture does not provide this information for
Multnomah County alone. However, the census shows that in Multnomah County, in 1992,
of the 602 farms of all types responding to the Census, 98 of them were operated by persons
not residing on the farm. 1992 Census of Agriculture County Data Table 11, page 225. Of
the 208 farms in the County which had gross annual sales of $10,000 or more, (most of
which had sales far in excess of the sales projected from this application) 47 were operated
by farmers who did not live on the farm. 1992 Census of Agriculture, County Data Table 12,
page 245.

_ The applicants survey of nearby land uses (Applicants’ Exhibit 5) and the 1986 aerial
photograph document the availability of many houses nearby, which might provide the
operators of the farm with a house closer to their cattle operations than are the houses of
farmers on much larger farms and ranches.

The record does not support the conclusion in the administrative decision that the
application satlsfles the "necessary" test in MCC 11.15.2010(A)(4).

4, Interpreting And Applying The "Material Improvement Of Potential
“Productivity Resulting From And Dependent Upon The Dwelling" Standard

MCC 11.15.2010(A)(4) requires "a finding of material improvement in the potential
productivity resulting from and dependent upon the existence of the dwelling." The standard
is confusing because it calls for a "material improvement” in "potential productivity." A
material improvement in "production" or "productivity" is easy to understand and to
demonstrate. I am not sure how the "potential” for "productivity" could be improved, unless
the County Code is seeking proof of capital investments in farming, such as installation of

4 The County Framework Plan’s discussion of agriculture relies extensively on the 1978
Census of Agriculture. Multnomah County Comprehensive Framework Plan, 126-138. I
asked the parties whether I should consider the more recent Census of Agriculture. A copy
of the 1992 Census of Agriculture; Volume 1 Geographic Area Series; Part 37 Oregon; State
and County Data (U.S. Department of Commerce, Bureau of the Census Publication AC92-
A-37 (December 1993) (cited as "1992 Census of Agnculture") was submitted by the
appellants as part of the record.
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drainage tiles, irrigation systems, planting orchard trees.

I will interpret and apply the test as meaning both (a) "improvement in production
resulting from and dependent on the dwelling;" and (b) "improvement in productive capacity
through capital investments, resulting from and dependent on the dwelling." That way, the
parties will have a finding regardless of the correct interpretation of the standard.

The degree of that improvement is specified by the use of the term "material."
Several definitions of "material" are found on page 702 of Webster’s New Collegiate Dictionary
(1979) but only one of them is relevant: "having real important or great consequences <facts
~ to the investigation>."

The applicants’ proposed 1mprovements are weeding, reseeding and fertilizing. They
have not established (1) that these 1mprovements are dependent of having a house on-site;
(2) what the increase in production in animal feed would be compared with prior levels of
production, (needed in order to allow a finding that the improvement is "material"); (3) that
they increase "potential productivity," in the same way which a capital investment would.
These improvements are of the character of an annual expense rather than a cap1ta1
investment. '

I find that the applicants have not demonstrated that their farm management plan |
complies with the "material improvement" standard in the MCC 11.15.2010(A)(4).

F. MCC 11.15.2010(A)(5): Matching The Farm Management Plan To The Commercial
Farm Enterprises In The Area

L The Code’s Requirements
The Code requires a "farm management plan" with the following contents:

(5) . Conducted according to a farm management plan contammg the
followzng elements.

(a) A written description of a proposed five-year development
and management plan which describes the cropping or
livestock pattern by type, location and area size which may
include forestry as an incidental use;

(b)  Soil test of Soil Conservation Service OR- 1 soils field sheet
data which demonstrate the land suitability for each
proposed crop or pasturage use;

(C) Certification by the Oregon State University Extension
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Service, or by a person or group having similar agricultural
- expertise, that the production acreage and the farm
management plan are appropriate for the continuation of
the existing commercial agricultural enterprise within the
area. For the purposes of this Chapter "appropriate for the
continuation of the existing commercial agricultural
enterprise within the area" means: ‘ -

(i) That the farm use and production acreage are
similar to the existing commercial farm uses and -
- production acreage in the vicinity.

(ii)  In the event the farm use is different that [sic] the
existing farm uses in the vicinity, that the
production acreage and the farm management plan
are reasonably designed to promote agricultural
utilization of the land equal to or great than that in
the vicinity. "Agricultural utilization" means an

“intended profit-making commercial enterprise which
will employ accepted farming practices to produce
agricultural products for entry into conventional
agricultural markets.

(d) A description of the primary uses on nearby properties,
including lot size, topography, soil types, managernent
practices and supporting services, and a statement of the
ways the proposal will be compatible with them.

2. The Farm Management Plan Complies With MCC 11.15.2010(A)(5)(a), (b)
and (d) " '

I interpret subsection (a) and (b) as specifying the contents of "farm management
plan", but not as establishing any substantive review criteria for the proposed use itself. I
find that the applicants have submitted the type of information required by those three
subsections, in their original application and as supple\mented, following the initial hearing.

I find the applicants have carried their burden of demonstrating compatibility with
nearby uses, many, but not all of which are not "commercial farm enterprises."

L
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3. Subsection MCC 11.15.2010(A) (5) (c); Appropriateness For The Contmuatlon :
Of The Commercial Agricultural Enterprises In The Area

Subsection () 1mposes a serious evidentiary burden upon applicants. They must
provide information about uses of the land "in the area" and distinguish between uses which
are "profit making" "commercial farm enterprises" and other uses which are not. Their farm
must continue those existing "commercial farm enterprises” or if the proposed use is
different than those commercial uses, then the plan must "promote agricultural utilization
‘of the land equal to or great than that in the vicinity." ' ' ' '

(a) - The Definition Of "Commercial Farm Enterprises"; Gross Sales and
Profits

The County’s Comprehensive Plan provides information about the nature of
agnculture in Multnomah County, which is relevant to the determination of which uses are
commerc1a1 farm enterprlses" in Multnomah County

According to the Comprehensive Plan®, in 1978, 202 (38.8%) of the 520 farms
inventoried by the 1978 Census of Agriculture, had gross annual sales of $10,000 or more.
. Comprehensive Plan at Chart VI, page 133. Total gross farm sales in the County in 1978

-were $24,653,000, averaging $47,409 per farm. Comprehensive Plan at Chart VI, page 133.
Horticultural sales accounted for an estimated 60.5% of gross cash receipts in 1980 and
- livestock-accounted for 9.4%. Id. at page 135. :

The Comprehensive Plan’s analysis concludes by expressing the following concerns
under the heading "The Agricultural Future in Multnomah County": :

Part of the strength of an agricultural area lies in its cohesiveness as a unit.
Once a farming area is partially urbanized, the ability of that area to resist further
conversion is substantially reduced. The strength of an area lies not in the fact
that an operator is currently farming the land, but that upon ownershlp exchange,
the land wzll continue in agnculture

The County’-s land use regulation program responds to changes in the farming
- community, and these changes must be closely monitored to ensure that land use

decisions are responding to legitimate agricultural needs for more specialized farm

units, and are not damaging the agricultural land base with non-resource uses.

Comprehensive Plan at 138.

" As noted above at footnote 14, the County’s comprehensive plan’s discussion of
agriculture, relies extensively on information from the 1978 Census of Agriculture.
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According to the 1992 Census of Agriculture there were 602 "farms" in the County,
1992 Census of Agnculture County Data Table 1, page 165 (i.e. operatlons which can or
could produce $1,000 in gross sales. 1992 Census of Agriculture, page vii.'s. Total gross
sales from Multnemah County in 1992 were $38,667,000, with an average of $52 012 in gross
~ annual sales for all farms(i.e. all farms which grossed or could gross $1,000 or more per
year). 1992 Census of Agriculture, County Data Table 2 page 170. Horticulture accounted
for $24,830,000 in sales (64.2%), while sales of cattle and calves accounted for $996,000
(2.6%). 1992 Census of Agriculture, County Data Table 2 page 175.

‘ Of the 602 farms, 208 (34.5%) grossed $10,000 or more each year, a decrease from
1978, despite inflation. By contrast, 394 of the 602 farms (65.4%) grossed less than
$10,000/year. 1992 Census of Agriculture, County Data Table 1, page 165. A total of
$37,653,000 in gross sales, 97.4% of the total, came from the farms with annual sales of
$10,000 or more, 1992 Census of Agriculture, County Data Table 2, page 170, while the.
remaining two-thirds of the farms (which gross less than $10 000/year) produced only 3%
of the total.

In 1992, the total "net cash return from agricultural sales, and other farm sources, in
Multnomah County was $10,575,000. There were 285 farms (47.2%) with net gains and 318
(52.7%) with net losses 17" 1992 Census of Agriculture, County Data Table 4, page 185.

- Within the subset of 207 farms with gross annual sales of $10,000 or more, 186
(89.9%) had net gains and only 21 (10.1%) had net losses. The sum of the net cash return
for farms in this category in 1992, was $11,699,000, averaging $40,822 per farm. 1992 Census
of Agriculture, County Data Table 12, page 240.®

" These same statistics for the class of farms with gross annual sales of less than
- $10,000 are not given but are easily derived from the two sets of statistics above. Of the 394
farms in the this class, 297 (75.4%) had a net loss. Farms in the under $10,000 in sales
category were, on average, money losers not money makers; the average loss per farm was

16 The numbers are not adjusted for inflation, which was considerable between 1978 and
1992. - v

Y The Census shows both 602 and 603 farms in the County, depending on the table.

18 The very fact that the Census contains 25 pages of separate statistics in the a separate
table for "Farm With Sales of $10,000 or More" is interesting. The Census contains no
explanation. Perhaps the Census itself is trying to distinguish between genuine business
enterprises and hobby farms.
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-$2,852.79 /year.”® This is consistent with statewide figures.?”

What these figures in the 1992 Census of Agriculture show is that although the tdtal
number of the "farms" responding to the census questionnaire has increased since 1978, a
large, and growing, percentage of these "farms" are noncommercial. The statistics strongly

‘suggest a break between profitable farms, those grossing between $10,000 and $20,000/year

and those which gross less than this amount, which lose money.

Documents from fhe Department of Land Conservation and Development (DLCD)
demonstrate that it also regards gross sales as an important tool for the evaluation of
applications for farm dwellings sought under ORS 215.283(1)(f).

The document entitled "DLCD Analysis and Recommendations of the Results and

* Conclusions of the Farm and Forest Research Project" dated May 24, 1991%, describes a

state-wide study of the implementation of various standards governing farm and forest
dwellings and land divisions, including field research on "farm dwellings" approved under
ORS 215.283(1)(f) and ORS 215, 213(1)(g) between 1985 and 1987 (inclusive). DLCD’s
analysis sheds light on DLCD’s view of the distinction between dwellings for commerc1al
agrlcultural enterprlses and rural residences assoc1ated with hobby farms:

~

Key Results:
1. A majOrity of approved farm dwellings are not in conjunction with

commercial farm operations. (Task II, Appendices B1, B2, B3 and B4):

- Three fourths (75%) of the farm operations with new dwellings
gross less than 310,000 dollars [sic] annually;

- A majority (62%) of owners of farm operations with new dwellings
work less than 40 hours. per week on the farm. Over one-third
(39%) work under 20 hors per week on the farm.

19 $10,575,000 (County total net cash return) - $11,699,000 (net cash return from
$10,000+ sales farms) = $1,124,000 net cash loss for farms with gross sales of less than
$10,000. $1,124,000 loss/394 farms = -$2,852.79/year.

20 Statew1de farms which grossed $5,000 to $9,999/year lost an average of $2,339 per
farm each year. 1992 Census of Agriculture, State Data Table 50, page 109. The net cash
return from farms in the $10,000 to $19,999/year category was negative also; -
$840/farm/year Id _

2 Introduced by Foster into the record as an attachment to his testimony.
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- A significant number (14%) of farm dwelling approvals report no
management or that all the land is leased out.

2. . Farm operatiohs with new dwellings on less than 40 acres are more likely
. not to be managed for commercial farm use (Task 11, Appendzces A@,
A3, B2, B3 and B4);

"Analysis and Recommendations” at 4. The Department concluded: "Results from the study
confirm that land use patterns in many EFU and forest zones are being changed form
commercial resource to predominantly noncommercial and residential uses." Id. at 1. The
report recommended the establishment of a more objective standard for farm dwellings,
including, for example, a gross income test of $85,000/year. Id. at 5.

Earlier this year the Land Conservation and Development Commission established
‘a clear and objective standard for farm dwellings; its new administrative rule requires a farm
operation on high value farm land to either gross $40,000 in annual sales, or have gross sales
equal to or greater.than "the midpoint of the median income range of gross annual sales for
farms in the county with gross annual sales of $10,000 or more according to the 1987 Census
of Agriculture." OAR 660-33-130(1)(d) (1994). ‘The midpoint of the 1987 median income
range for the $10,000+/size farms in Multnomah County in the 1992 Census of
Agriculture® is $22,499.50 and would be $32,499.50 using 1992 figures. 1992 Census of
Agriculture County Data Table 2 at 170 (mldpomt range is $25,00 to $39,999.) While the
new rule does not apply to this application®, the new rule certamly provides some

indication of LCDC’s mterpretatmn of the ORS 215.283(1)(f).

(b)  Analysis Of The Proposed Farm Use As Continuing The "Commercial
Agricultural Enterprises In The Area."

The applicants’ farm management plan for 20 cow/calf pairs is prolected to yield
gross annual farm sales of $10,000. .

This sales level is substantially below the $52 012 in 1992 gross sales average for all
farms in the County (1992) as well as the gross sales in 1978 of $47,409/farm. It appears
to be below the gross sales threshold typical of profit-making farms in the County, a statistic
which is supported by the OSU Extension Service’s Cow/Calf Enterprise Budget. Finally,
this amount is substantially below the $40,000 and the $22,499.50 in gross annual sales tests
now applicable to farm dwellings on high value farmland. The projected profit
($4,600/year) would be insufficient to support an individual.

2 Statistics from the 1987 Census of Agriculture are included as part of the 1992 census.
2 See footnote 10, above.
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I conclude this use is not a "commercial agncultural enterprise” and it would not

_continue the "commercial" "profit making" enterpnses in the area.

(c) Defects In The Apphcants’ Inventory

The applicants’ certlflcatlon is based on an incorrect interpretation of the standard.
The applicants contend that the proposed dwelling should be allowed because it is the same
type of use which is occurring on nearby parcels. The information supplied by the

applicants convincingly demonstrate that nearby uses are not "commercial [farm] enterprises"

of the type practiced on nearby properties. The applicants’ post-hearing memo described

- the results of their survey of nearby uses, (Exhibit 5):

Exhibit 5 demonstrates that the majority of uses in the surrounding area

- (determined to be a one-mile radius of the subject property) are not commercial

agricultural enterprises because of the small sizes of the parcels and the little

agricultural use observed. For example, Mr. hall and Mr. Klahn [sic] reside on

2.05-acre and 10.40-acre parcels, respectively. Mr. Hall indicated that he was

‘not a cattleman" and that he was not engaged in farm operations. These two
parcels are typical in the surrounding area.

Only two parcels within the area contain cattle operations. Tax Lot, IN
4E, sec. 32 is 40.81 acres. This operation contains about 22 cows. -The other
parcel is located between Mershon and Hurt Roads. This operation contains
cattle on about 60 acres. Both farm operations contain a residence.

The June 1986 aerial photograph confirms that the area contains a high proportion
of small lots (or fields) with houses on them. In fact, the justification for the proposed farm
dwelling was based on the infiltration of residential uses: On the farm management plan,
the applicants stated: "With the encroachment of many new residences in the area it is
necessary to have a resident farmer living on the property."

However, the applicants are in error in asserting that there is no evidence of

~ commercial farming activity in the vicinity, against which the proposed use of the property

could be compared

'The 1986 aerial photo was annotated with information about current land uses, in
preparation for the hearing. It shows that some of the nearby land is used for row cabbage,
(confirmed by Respondents’ Exhibit C, the ground photos of the site), nursery stock and
what appear  to be Christmas trees or orchards. Some of these farming activities are
occurring on small tax lots.

"The small size of a farm or farm tract does not mean it is noncommercial or that it

couldn’t be put to commercial farm use. The average horticultural farm operation in
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Multnomah County produces $8,176/acre in gross annual sales. 1992 Census of Agriculture,
County Data Table 33, page 326. A parcel the size of the applicants’ in nursery production
could yield $148,000 in annual sales, compared to the $7,500 to $10,000 proposed. Berries
and vegetables also can produce high gross yields per acre. Compare sales and acreage
figures for Multnomah County in 1992 Census of Agriculture County Data Table 2, page 175;
County Data Table 29, page 311; County Data Table 32, page 324.

Exhibit 5 also does not establish that the two cattle operations within a mile are
"commercial farm enterprises" i.e. that they are profit-making farm businesses. They may
be simply larger hobby farms.

(d) Conclusion With Respect To MCC 11.15.2010(A)(5)(¢c)

The record shows this is an area in the EFU District which has suffered from
residential encroachment. As the County Plan states: :

Part of the strength of an agricultural area lies in its cohesiveness as a unit.
Once a farming area is partially urbanized, the ability-of that area to resist further
conversion is substantially reduced. The strength of an area lies not in the fact
that an operator is currently farming the land, but that upon ownership exchange,
the land will continue in agriculture.

Comprehensive Plan at 138.

Instead of promoting commercial farm use of the land, the proposed farm
management plan proposes low-level grazing use with little or no prospect of a profit. -
Approving the house will simply expand the area to given over to non-commercial hobby
farming and residential uses, already too common in the vicinity. :

The application does not satisfy MCC 11.15.2010(A)(5)(c).

E. Adequacy Of The Septic Disposal System: Policy 13: Air, Water and Noise Quality

In his Dec.ember' 14, 1993 letter, Phillip DuFresne stated:

Both places have septic systems on the property. The rental home is very old and
the system probably has limited time on it. My concern is, if either of these septic
systems fail, where would they put another system?

The property on Lucas Road is split by a creek running down the middle of i,
Ifyou allowed a septic system for a mobile home, there would be no back up for
either place.
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These comments raise an issue relevant under Pohcy 13 of the Multnomah County
Comprehensive Framework Plan, which provides, (in part)

FURTHERMORE, IT IS THE COUNTY’S POLICY TO REQUIRE, PRIOR
TO APPROVAL OF A LEGISLATIVE OR QUASIIUDICIAL ACTION, A
STATEMENT FROM THE APPROPRIATE AGENCY THAT ALL
STANDARDS CAN BE MET WITH RESPECT TO AIR QUALITY, WATER
QUALITY, AND NOISE LEVELS. IF THE PROPOSAL IS A NOISE
SENSITIVE USE AND IS LOCATED IN A NOISE IMPACTED AREA, OR
IF THE PROPOSED USE IS A NOISE GENERATOR, THE FOLLOWING
SHALL BE INCORPORATED INTO THE SITE PLAN: [Etc.]

Multnomah County Comprehenswe Framework Plan; Volume 2: Policies (September 1983)
at 56.

A

The relevant part of Multnomah County Plan Policy 37, "Utilities" provides:

POLICY 37

THE COUNTY'S POLICY IS TO REQUIRE A FINDING PRIOR TO
" APPROVAL OF A LEGISLATIVE OR QUASI-JUDICIAL ACTION THAT:

WATER AND DISPOSAL SYSTEM

A. THE PROPOSED USE CAN BE CONNECTED TO A PUBLIC
SEWER AND WATER SYSTEM, BOTH OF WHICH HAVE
ADEQUATE CAPACITY; OR

B.  THE PROPOSED USE CAN BE CONNECTED TO A PUBLIC
WATER SYSTEM, AND THE OREGON DEPARTMENT OF
ENVIRONMENTAL QUALITY (DEQ) WILL APPROVE A
SUBSURFACE SEWAGE DISPOSAL SYSTEM ON THE SITE; OR

C. THERE IS AN ADEQUATE PRIVATE WATER SYSTEM, AND THE
: OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY (DEQ)
WILL APPROVE A SUBSURFACE SEWAGE DISPOSAL SYSTEM

"ON THE SITE; OR

D. THERE IS AN ADEQUATE PRIVATE WATER SYSTEM, AND A PUBLIC
SEWER WITH ADEQUATE CAPACITY. '

Multnomah County Comprehensive Framework Plan; Volume 2: Policies (September 1983)
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at 167-168.

The administrative decision does not make findings addressing Policy 37. However,

' the record includes a "site evaluation report" prepared on July 11, 1991, by Phil Crawford,

the County sanitarian. The report describes the type of septic disposal system required for
this property. He signed the "Certification Of Private On-Site Sewage Disposal" form on
the same date, and indicated "the proposed use can be served by an on-site sewage disposal

- system in the form of: [c1rcled] A Septic Tank and Drainfield."

The opponent has not provided any argument or evidence showing why or how
Crawford’s analysis of the suitability of the site for sewage disposal was in error. The
applicants have carried their burden of proof and the opponent failed to carry his burden
of demonstrating some error in the administrative decision. :

F. Potential Adverse Effects From Run-Off
In his January December 14, 1993 letter, Phillip DuFresne stated:

My property lies to the south of this at the bottom of the hill at 31815 East
Crown Point Highway. 1 just spent last year repairing my septic system on my
mobile home. The damage came from water flooding my system that runs off
this hillside. We had to install a curtain drain across the north end and along
the east side to contain this water run off from getting into my system again.

Allowing this mobile home to be install [sic] would create more water run off.
If you allowed this mobile home, how are you going to contain the water? Will
I have more water added to my property?

This questions are relevant to this proceeding under Multnomah County Plan Policy
37, "Utilities" which provides (in part):

POLICY 37

THE COUNTY’S POLICY IS TO REQUIRE A FINDING PRIOR TO ~
APPROVAL OF A LEGISLATIVE OR QUASIAJUDICIAL ACTION THAT:

* ¥ % ¥
DRAINAGE

. E. THERE IS ADEQUATE CAPACITY IN THE STORM WATER
SYS TEM T0 HANDLE THE RUN-OFF; OR
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K. THE WATER RUN-OFF CAN BE HANDLED ON THE SITE OR
: ADEQUATE PROVISIONS CAN BE MADE; AND

G. . THE RUN-OFF FROM THE SITE WILL NOT ADVERSELY AFFECT
" THE WATER QUALITY IN ADJACENT STREAMS, PONDS, LAKES
" OR ALTER THE DRAINAGE ON ADJOINING. LANDS

Multnomah County Comprehenszve Framework Plan; Volume 2: Policies (September 1983)

at 167-168. .

There' is no finding addressing this policy in the administrative decision, no evidence
in the record addressing run-off and no response from the applica.nts on this point.

The opponent has carried his burden of demonstrating error. I find the applicants
have not demonstrated the dwellmg will comply with Policy 37, subsections E, F and G.

is denied.

ﬁ qu ( | 1994

Date
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ORDER

For the foregomg reasons, the administrative decision is reversed and the application

e
e

e

///////ﬁ J /// |

/ Robert'L Libérty, Heanhgs Officer
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Signed by the Hearings Officer: |  April 18,1994

Decision Mailed to Parties: ‘ April 22,1994
Decision Submitted to Board Clerk: ‘ April 22, 1994
Last Day to Appeal Decision: 4:30 p.m., May 2,1994

- Decision Reported to Board of County Commissioners: 2:00 p.m., May 10, 1994

~ Appeal to Board of County Commissioners

Decisions of the Hearings Officer may be appealed to the Board of County
Commissioners by any person or organization who appears and testifies at the hearing,
or by those who submit written testimony to the record. A "Notice of Appeal’ form and
fee must be submitted to the Multnomah County Planning Director within ten days after
the Hearings Officer Decision is submitted to the Clerk of the Board
[MCC11.15.8260(A)(1)]. The appeal fee is $300.00. Notice of Appeal forms and instruc-
tions are available at the Planning and Development Office at 2115 SE Morrison Street,
Portland. ' ’

Failure to raise an issue by the close of the record or following the final hearing, in per-
son or by letter, precludes appeal to the Land Use Board of Appeals (LUBA) on that

. issue. Failure to provide specificity on an issue sufficient for the Board to respond pre-

cludes appeal to LUBA on that issue.

Hearings Officer Decision _ . PRE 12-94
April 18,1994 - Y § | . End



RS Y

MEETING DATE:__ May 10, 1994

AGENDA NO: -

(Above Space for Board C1erk's Use ONLY)

AGENDA PLACEMENT FORM

SUBJECT.’ FD 1-94 Public Hearing, — DeNovo

BOARD BRIEFING Date Reguested:

Amount of Time Needed:

REGULAR MEETING: Date Requested: | May 10,]994
'. Amount of Time Needed: 45 Minutes
DEPARTMENT : __DES DIVISION:. Planning
CONTACT: - R. Scott Pemble TE;LEPHONE 4. 3182
BLDG/ROOM #:__ 412./103

PERSON(S) MAKING PRESENTATION: Bob Hall

ACTION REQUESTED:
‘ ' . (x) DENIAL
[] INFORMATIONAL ONLY [] POLICY DIRECTION  [] APPROVAL [] OTHER

SUMMARY (Statement of rationale for action requested, personnel and
fiscal/budgetary impacts, if applicable):
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Review the Hearings Officer Decision of denial for a variance of
- 4.5 feet to the. finished floor elevation of a proposed single
family residence for property located at ‘11930 SE Liebe Street
This Decision has been appealed by the applicant.
Time Allowed for Testimony - 20 Minutes
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CASE NAME Flood Hazard Variance

L.

a proposed single family residence on property within the Flood

Applicant Name/Address

BOARD HEARING OF May 10, 1994

TIME  2:00pm
NUMBER = . FD 1-94

Gregory J. Frank
FO. Box 19478
Fortland 97280

Action Requested by Applicant

Reversal of Hearing Officer's decision in the matter of a request{

for a 4.5 foot height variance to the finished floor elevation for

ACT'ION REQUESTED OF BOARD
D Affirm Plan.Com./Hear.Of

o Hearing/Rehearing

Q Scope of Review -
Q) On the record
E De Novo _
(J New Information allowed

Hazard district.

?lanning Staff Recommendation
Approval

Hearings Officer 'Decision:
Denial -

If recommendation and decision are different, why?

The Hearings Officer found that the applicant had failed to demonstrate compliancé with the standards

for sewage disposal, certification of hydroistatic equalization, exceptional hardship to the applicant, and

that fraud and victimization might occur to future purchasers of the property. He also found that the

applicant had not provided information rcgarding Comprehensive Plan Folicy #37 with respect to drainage

and energy and communications.

ISSUES
. (who raised them?)

The appearahcé of a house with a foundation five feet higher than that of surrounding residences (neigh-

bor).

Do any of these issues have policy implications? Explain.

No

.- The low probability of flooding in the area based on over twenty years of observation (neighbor).
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DEPARTMENT OF ENVIRONMENTAL SERVICES
& _ DIVISION OF PLANNING AND DEVELOPMENT
2115 SE Morrison Street
Portland, Oregon 97214 (503) 248-3043

May 10, 1994

NOTICE OF PuBLIC HEARING

This notice concerns a public hearing scheduled to consider the land use cases
cited and described below:

" Case Files: | FD 1-94
Scheduled Before: Board of County Commissioners

Hearing Date, Time, & Place: ‘May 10, 1994 at 2:00 p.m.
Multnomah County Courthouse, Room 602
1021 SW 4th Avenue, Portland

Scope of Review: De Novo ‘

~ Time Allowed for Testimony: 20 minutes per side.

Proposed Actions and Uses: Variance of 4.5 fe_ei to the finished floor elevation of a
: proposed single family residence

Location of the Proposal: 11930 SE Liebe Street
Legal Description of Property: Parcel #1 of Partition Plat 1993-49
Plan Designation: Urban Low Density Residential

Zoning District:. LR-7/FF — Urban Low Density Residential District
Flood Fringe overlay district

Ap’pliéant: Joseph Vaughn
: : - 5761 SE Harrison Street
Milwaukie, OR 97222

Property Owner o Same
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Public Notice of Board Hearing oﬁ FD 1-94
Page Two

APPEAL SUMMARY: Appellant appeals a February 16, 1994 Hearings Officer decision which
denied application FD 1-94 for a 4.5 foot variance to the finished floor elevation of a

. proposed single family residence for property located at 11930 SE Liebe Street. A
Notice of Review (appeal) of FD 1-94 was filed on April 1, 1994. On April 12, 1994, the

appeal was reported to the Board and the Board acted to hear the appeal de novo. The

Board will limit testimony to twenty minutes per side.

DuBLIC PARTICIPATION AND HEARING PROCESS: Application materials and the grounds for appeal are

available for inspection at no cost at least 20 days prior to the hearing. Copies may be purchased
for 30-cents per page. For further information on this case, call Bob Hall at 248-3043 [M-F,
8:00-4:30].

To comment on the this proposal, you may write to or call the Planning Division or attend and
speak at the hearing. All interested parties may appear and testify or submit written com-
ment to the Board of Commissioners. All comments should address the approval criteria appli-
cable to the request, but be limited to the Scope of Review listed on the front page of this
notice. The hearing procedure will follow the Board of Commissioner's Rules of Procedure
(enclosed) and will be explained at the hearing. :

The Board's decision on the item may be announced at the close of the hearing, or upon continu- .
ance to a time certain. A written decision will be mailed to the participants and filed with the -
Clerk of the Board of County Commissioners usually within ten days of the announcement. The
decision of the Board of County Commissioncrs may be appealed to State Land Use Board of
Appeals (LUBA) by either the applicant or other hearing participants.

Failure to raise an issue in person, or by letter, or failure to provide sufficient specificity to allow

the Board of County Commissioncrs an opportunity to respond to the issue precludes subsequent
appeal to LUBA on that issue.

YARIANCE TO THE FLOOD PLAIN ELEVATION APPROVAL CRITERIA
[ref. MCC 11.15.2172(C)] '

MCC 11.15.6315: FLooD HAZARD DEVELOPMENT STANDARDS
1 MCC 11.15.6315(A): State Building Code Comp_liance

MCC 11.15.6315(A) requires “all new construction and substantial improvement shall be
constructed in conformance with Oregon State Building Codes.”

2) MCC 11.15.6315(B): Flood Elevation Requirement
MCC 11.15.6315(B) provides, in part:

New construction and substantial improvement of any residential structure,
including manufactured homes, shall have the lowest floor, including basement,
elevated to at least one foot above the base flood level. * * * *
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3) MCC 11.15.6315(C): Floodproofing Of Nonresidential Structures

MCC 11.15.6315(C) (floodproofing of structures) is ihapplicablc bccause it applies only to
“new construction and substantial improvement of an mercial, in her non-resi
tial structure * * * .’ This is an application for approval of the construction of a resxdcmlal structure.

(4  MCC 11.15.6315(D): Foundation and Anchoring

MCC 11.15.63_15(D) is inapplicable because it applies only to manufactured homes.

5 MCC 11.15.6315(E): Foundations And Drainage In Mobile Home
Parks And Subdivisions '

MCC 11.15.6315(]3) is inapplicable because it applies only to manufactured homes.

(6) MCC 11.15.6315(F): Prevention Of Infiltration Of Water Into
Household Utility Systems

- MCC 11.15.6315(F) requires that in “all new construction:”

the electrical, heating, ventilation, plumbing and air conditioning equipment and
- other service facilities shall be designed and/or located so as to prevent water from
entering or accumulating within the components during conditions of flooding.

' N MCC 11.15.6315(G): Standards For Sewage Disposal Systems

MCC 11.15. 6315(G) requires new and replacement water and sewer disposal systems to be
designed to: :

(1) Minimize infiltration of flood waters into the system;
(2) Minimize discharge from systems into flood waters;

(3) Avoid impairment or contamination during flooding.

(8) MCC 11.15.6315(H): Certification Of Hydroétatic Equalization

MCC 11.15.6315(H) requires that the portions of the dwelling “below the lowest floor that
are subject to flooding [will] automatically equalize the hydrostatic flood forces * * * . '

(9) MCC 11.15.6315(I): Exemptions For Land Above Flood Level

MCC 11.15.6315(1) is inapplicable because it authorizes exemptions from the requircments
of MCC 11.15.6315 when a surveyor demonstrates the land is 1 foot or more above base ﬂood level.
The applicants and staff concur that the property is 6 feet below base flood level.
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(10) MCC 11.15.6315(J): Exemption For Historic Structures

MCC 11.15.6315(J) is inapplicable because it authorizes an exemption from MCC
11.15.6315 for the reconstruction, rehabilitation or restoration of “structures listed on the National |
Register of Historic Place or the State Historic Site Inventory.” There is no,structure on the site and
thus it cannot be on the Historic Site registry or Historic Site Inventory. - ‘

~

C. MCC 11.15.6323: VARIANCE STANDARDS
(1) The Applicable Portions Of The Variance Provisions
‘Thc véﬁance standards aré set.out in the five subsections of MCC 11.15.6323(B). The fifth
subsection applies only to structures in “an area identified as the floodway”. As found above, the
yariance i; for property in the flood fringe, not the floodway. :
2) Variance From Flood Elevation Requiréments In MCC 1_1.15.6315(B)
(a) MCC 11.15.6323(B)(1): Lot Size And Surrounding Develdpment
MCC 11.15.6323(B)(1) provides: .
( 1) The site of the proposed variance is a lot of one-half acre or less in size and

is surrounded by and contiguous to lots with existing structures constructed
below the base flood level. :

(b)  MCC 11.15.6323(B)(2): Exceptional Hardship to the Applicant
MCC 11.15.6323(B)(2) provides:

(2)  Failure to grant the variance will result in exceptional hardship to the appli-
cant; '

(c) MCC 11.15.6323(B)(3): Variance Is Minimum Necessary
MCC 11.15.6323(B)(3) provides:
(3) The variance is the minimum necessary to afford relief.

(d)  MCC 11.15.6323(B)(4): No Additional Threats To Public Safety,
“Public Nuisance, Fraud Or Conflicts With Existing Laws

-MCC 11.15.6323(B)(4) provides:
(4)  The granting of the _variance»will not result in additional threats to public
safety, extraordinary public expense, create nuisances, cause fraud or victim-
ization of the public or conflict with existing local laws or ordinances.
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E. APPLICABLE SECTIONS OF THE COUNTY COMPREHENSIVE PLAN

1. Policy 14; Development Limitations
Comprehensive Plan Policy 14 is to |

DIRECT DEVELOPMENT AND LAND FORM ALTERATIONS AWAY FROM
AREAS WITH DEVELOPMENT LIMITATION EXCEPT UPON A SHOWING THAT
DESIGN AND CONSTRUCTION TECHNIQUES CAN MITIGATE ANY PUBLIC
HARM OR ASSOCIATED PUBLIC COST, AND MITIGATE ANY ADVERSE
EFFECTS TO SURROUNDING PERSONS OR PROPERTIES. DEVELOPMENT
LIMITATIONS AREAS ARE THOSE WHICH WILL HAVE ANY OF THE FOLLOW-
ING CHARACTERISTICS:

% %k Xk K.

C. . LAND WITHIN THE 100 YEAR FLOOD PLAIN

2.  Policies 37 And 38, In General

Both policy 37, “Utilities” and Policy 38, “Facilities” are prefaced with the statement: “The
county’s policy is to require a finding prior to approval of a legislative or quasmudmal action that *
** " “Action” is defined in MCC 11.15. 8205 as:

a proceeding in which the legal rzghts duties or przvzleges of specific parties are
_determined only after hearing in which such parties are entitled to appear and be
heard, including requests for:

EEX"
(D) Variances, except as otherwise provided herein;

¥ % %k

(F) Other requests for permits and other contested cases determining permissible
" uses of specific property.

3. Plan Policy 37: “Utilities”

~Multmomah County Plan Policy 37, “Utilities” provides:

THE COUNTY’S POLICY IS TO REQUIRE A FINDING PRIOR TO APPROVAL
OF A LEGISLATIVE OR QUASI-JUDICIAL ACTION THAT: -

WATER AND DISPOSAL SYSTEM

A. THE PROPOSED USE CAN BE CONNECTED TO A PUBLIC SEWER AND
WATER SYSTEM, BOTH OF WHICH HAVE ADEQUATE CAPACITY,; OR
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B. THE PROPOSED USE CAN BE CONNECTED TO A PUBLIC WATER SYS-
TEM, AND THE OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY
(DEQ) WILL APPROVE A SUBSURFACE SEWAGE DISPOSAL SYSTEM ON
THE SITE; OR

C. THEREIS AN ADEQUATE PRIVATE WATER SYSTEM, AND THE OREGON
DEPARTMENT OF ENVIRONMENTAL QUALITY Y (DEQ) WILL APPROVE
A SUBSURFACE SEWAGE DISPOSAL SYSTEM ON THE SITE; OR

D. THERE IS AN ADEQUATE PRIVATE WATER SYSTEM, AND A PUBLIC
SEWER WITH ADEQUATE CAPACITY.

The remainder of Policy 37 provides: .

DRAINAGE

E. THERE IS ADEQUATE CAPACITY IN THE STORM WATER SYSTEM TO
HANDLE THE FUN-OFF; OR

F.  THE WATER RUN-OFF CAN BE HANDLED ON THE SITE OR ADEQUATE
PROVISIONS CAN BE MADE; AND

G. THE RUN-OFF FROM THE SITE WILL NOT ADVERSELY AFFECT THE
- WATER QUALITY IN ADJACENT STREAMS, PONDS, LAKES OR ALTER
- THE DRAINAGE ON ADJOINING LANDS.

ENERGY AND COMMUNICATIONS

H. THERE IS AN ADEQUATE ENERGY SUPPLY TO HANDLE THE NEEDS
OF THE PROPOSAL AND THE DEVELOPMENT LEVEL PROJECTED BY
THE PLAN; AND

I COMMUNICATION FACILITIES ARE AVAILABLE. FURTHERMORE, THE
COUNTY’S POLICY IS TO CONTINUE COOPERATION WITH THE
DEPARTMENT OF ENVIRONMENTAL QUALITY Y, FOR THE DEVELOP-
MENT AND IMPLEMENTATION OF A GROUND WATER QUALITY PLAN
TO MEET THE NEEDS OF THE COUNTY.

The concluding paragraph of Policy 37 is inapplicable.
4. Plan Policy 38: “Facilities”
Multnomah County Plan Policy 38, “Facilities” provides:

THE COUNTY’S POLICY IS TO REQUIRE A FINDING PRIOR TO APPROVAL
A LEGISLATIVE OR QUASI-JUDICIAL ACTION THAT:
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SCHQOQL

A. THE APPROPRIATE SCHOOL DISTRICT HAS HAD AN OPPORTUNITY
' TO REVIEW AND COMMENT ON THE PROPOSAL.

FIRE PROTECTION

B. THERE IS ADEQUATE WATER PRESSURE AND FLOW FOR FIRE FIGHT-
ING PURPOSES; AND '

C. THE APPROPRIATE FIRE DISTRICT HAS HAD AN OPPORTUNITY TO
- REVIEW AND COMMENTS [sic/ ON THE PROPOSAL.

POLICE PROTECTION

D. THE PROPOSAL CAN RECEIVE ADEQUATE LOCAL POLICE PROTEC-
" TION IN ACCORDANCE WITH THE STANDARDS OF THE JURISDICTION
PROVIDING POLICE PROTECTION.



NOTICE OF REVIEW

. Name: Frank. = . J. . Gregory
Laat Middle Firee-
Address: P.O, Box 19478 , Portland Oregon 97280
Street or-Box Clty T State and Zip Code
Telephone: ( 503 ) 244 - 6811

Representatlve for
Joseph Vaughn
' 5761 SE Harrison Street
Mllwaulqe Oregon 97222
Apphcant

. 'What is the decision you wish reviewed (e.g., denial:of a:zone change, approval

of a-subdivision. efc:)?
FD 1-94, #419

~Denial of reguest for variance to flood hazard standards by Hearmgs Officer.

gned . |
6. The decision was asabunced by the Platung Sommuasionion _ Marchl, 19 94
Submitted to Board Clerk on March 21, 1994 R 2
7.

gns z&aj grounds do.you.claim status.as: a party pursuan to-MCC 11. 15 82257
© £

"applicant” licant appeared before the Hearings ...

. Qfficer. ' . o




8. Grounds for Reversal of Decision (use additional sheets if necessarvy):

See attached additional sheets

9. Scope of Review (Check One):

(a) On the Record

(b) [___] On the Record plus Additional Testimony and Evidence
(&) [*_]De Novo (i.e., Full Rehearing) ~ S¢e #10 Below

10.If you checked 9(b) or (¢), you must use this space to present the
grounds on which you base your request to introduce new evidence
(Use additional sheets if necessary). For further explanation, see handout

. entitled Appeal Procedure.

The Mulrnomah County Board of Commissioners, on March 22, 1994,

adopted Resolution 94-56, which established the Scdépe of Review

for the next five appealed cases.

Accordingly, the Beoard will consider all evidence submitted to

the Hearings Cfficer and any new relevant evidence submitted by

-t
BAYTies.

Signed: (”\f\:i’.fim(l\\\__‘ Date: April 1,1994 .
Gregory J. Frank (e

W 7




8. Grounds for ReverSal of Decision (additional comments to Notice of Review)

The Hearings Officer's decision should be reversed based upon the staff report
dated February 16, 1994 (which recommended approval of the requested variance) and
for the following reasons::

1. ' MCC 11.15.6323 (B)(2) -“Failure to grant the variance will result in
exceptional hardship to the applicant.”

The Hearings Officer found "no showing of financial hardship" and concluded
that the "reasons offered by the applicant are insufficient to justify a variance." The
Hearings Officer disregarded the staff’s and applicant's interpretation of "hardship."

There is undoubtedly a financial hardship to the applicant. If the variance is not
grantcd then, in order to build a house on the subject property, an eight foot (8') high
foundation will be required. Such a home in this neighborhood would be totally out of
design character. In fact, according to the application the property might not even be
marketable at a reasonable sales price. In addition, construction of an eight foot (8') high
foundation would increase construction costs by $12 500 (12.5%). Increasing the price of
the property to reflect the increased cost would price the house out of the neighborhood's
market. In essence, such a house might not even sell at a breakeven price. The applicant
has clearly demonstated at least a $12,500 hardship unless the variance is granted.

2. MCC 11.115.6323 (B)(3) "The variance is the minimum necessary to
afford relief."

The Hearings Officer stated that the applicant "did not provide any information
about the possibility of raising the foundation higher than was proposed..." This is not an
entirely accurate statement by the Hearings Officer. The applicant proposed a thirty inch
(30") foundation which would be in conformance with the neighborhood and be of a
conventional appearance. The applicant, by implication, indicated that above a thirty
inch (30") foundation costs would increase (hardship), continuity of the neighborhood
would be diminished, and marketability would be decreased. The applicant is not
required to demonstrate to mathematical certainty the absolute point of minimum relief.
The applicant concurs with the staff's position that the proposed variance does in fact
represent the minimum necessary variance to afford relief. The applicant intents to
submit additional support regarding this matter to the Board at the de novo hearing.

3. MCC 11.15.6323 (B)(4) "The granting of the variance will not result in
additional threats to public safety, extraordinary public expense, create
nuisances, cause fraud or victimization of the public or conflict with
existing local laws or ordinannces” :

The applicant agrees with the staff's analysis and conclusion regarding MCC
11.15.63223 (B)(4). The applicant disagrees with the Hearings Officer's.reasoning and
conclusion. There will be no "unwitting victimization in that the applicant is fully aware
of the flood hazard. If the Hearings Officer was truly concerned about future purchaser's
a simple condition to the granting of the variance would have alleviated any such fears: a
required notice in the deed indicating the location of the property within a flood fringe of
a flood hazard district. Applicant would agree to record a deed containing such a notice.
These types of deed notices are very common in Multnomah County and the City of
Portland.

Page 1 of 2 - Additional Comments FD 1-94



4. MCC11.15. 6315 (F) "Prevention of mﬁltratlon of water into household
utility systems"

The Hearings Officer incorrectly interpreted "the applicant's materials as an
application for a variance from flood proofing requirements of MCC 11.15.6315 (F) as
well as the flood elevation requirements of MCC 11.15.6315 (B)." The applicant and
staff agree that applicant requested a variance from MCC 11.15.6315 (B); but not a
variance from MCC 11.15.6315 (F). The applicant and staff agree the correct
implementation of MCC 11.15.6315(F) is that construction details will be regulated by
building codes and the City of Portland (re State Plumbing, Heating, Ventilation and Air
Conditioning Codes). The applicant has satisfied this section of the Code and will be
‘held accountable by the appropriate regulatory agency at the appropriate time.

5. MCC 11.15.6315 (G) "Standards for Sewage Disposal Systems"

The Hearings Officer indicted that the applicant did “not address the issue of
whether the sewer connection will satisfy the flood infiltration standards in MCC '
11.15.6315 (G)." The Hearings Officer is mistaken. First, the application and staff
noted that the sewer connection on this property would have to be made in conformance
to the Mid-County Sewer District's Rules of Connection. Secondly, the Hearings Officer
is again trying to intercede in the building permit process; which he admits on page 4 of
his decision, will be determined by others (ie Planning Director, City of Portland, etc.)

6. MCC11.15.6315 (H) ‘Certification of Hydrostdtic Equalization”

The Hearings Officer erred in requiring the applicant to present a “certification by
a registered professional engineer..." at the time of the request for the variance. The staff
position, which the applicant contends is correct, is that compliance with MCC
11.15.6315 (H) "w1ll be determined by the Planning Director in conjunction with the
building permit" (page 4 of staff report). Applicant has agrecd at the appropriate time,
to file the required certification.

7. Comprehensive Framework Plan Policy 37, Sections E through 1.

The applicant disagrees with the Hearings Officer's application of these sections
of the Comprehensive Plan to the subject case. The applicant concurs with the staff
position and contends that a proper interpretation of these sections would permit a
“determination by the Planning Director in conjunction with the building permit decision”
as to whether the appropriate utilities are present (pages 9 & 10 of staff report). Further,
applicant intends to present evidence to the Board that in fact utilities are in fact present.

8. MCC11.15.6315 (B)

The Hearings Officer erred in dcnyinbg the variance requested under MCC
11.15.6315(B) based upon reasons stated in this notice, the application for variance, the
staff report, the staff record, and testimony- to be presented to the Board upon the de novo
review.

Page 2 of 2 - Additional Comments FD 3-94
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DEPARTMENT OF ENVIRONMENTAL SERVICES
DIVISION OF PLANNING AND DEVELOPMENT
2115 SE MORRISON STREET
PORTLAND, OREGON 97214

" (503) 248-3043

DECISION
This Decision consists of FindingsAof Fact, and Conclusions

MARCH 1, 1994

FD 1-94, #419 VARIANCE TO FLoOD HAZARD DISTRICT STANDARDS
(Construct a Single Family Dwelling Below the 100-year Flood Elevation)

I. INTRODUCTION; NATURE OF THE REQUEST

This application is to construct a single family dwelling on a lot within the Flood Hazard
District. Applicant requests a variance from the requirements in Multnomah County Code
(MCC) 11.15.6315. MCC § .6315(B) requires that the floor of new houses in the Flood
Hazard District be “at least one foot above the base flood level.” The ground elevation of
this property is 205 feet and the base flood elevation in the surrounding area is 211 feet.
Consequently, if constructed without a variance, the finished floor of the new dwelling
would need to be seven feet above existing ground level.

Location: 11930 SE Liebe Street
Tax Roll Description: Parcel #1 of Partition Plat 199349
Owner/Applicant Joseph Vaughn

5761 SE Harrison Street

Milwaukie, Oregon 97222
Comprehensive Plan: Urban Low Density Residential
Zoning: | LR-7/ FF; Low Density Residential District

Flood Fringe subdistrict

DECISION:: Denied entire application, based on the foilowing Findings and
Conclusions.

FD 1-94

<l
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hid | PARTIES, AGENTS AND WITNESSES TO THE.PROCEEDING

A.  Parties
The persons, agencies and organizations who submitted written or oral testlmony in

this proceeding on their own behalf are parties to the proceedmgs MCC 11.15.8225(A)(1).

These persons were:
1. Applicant and Landowner

Oregon Trail Custom Homes, PO Box 20686, Portland, Oregon 97220 (applicant)

Joseph Vaﬁghn, 5761 SE Harrison St., Milwaukie, Oregon 97222 (landowner)
2, Otl;er Persohs Supporting The Application |

~ John Mahaffey, Georgetown Realty, 10000 NE 122nd, Portland, Oregon 97230

Roger Adams, 12022 SE Liebe, Porﬂand, Oregon 97266 | |

Brenda Luﬁ& 12021 SE Liebe, Porﬂand, Oregon 97266
3. Persons Oppoéed To The Applicatibn

None‘ |

B.  Agents
Persons who submitted written or testimony, but only in the capacity of a

representative for one of the parties, and not on their own behalf, are agents, not parties

to this proceedings. These persons were:

| 1. | Agents For The Applicant

Robert Totaro, President,.Oreg(')anrail Custom Homé§ (at applicant’s address)

Mike Totaro, Vice President, Oregon Trail Custom Homes (at applicant’s address)

C. Witnesses

Persons appearing to provide information on behalf of someone else, and not as
parties in their own right, are witnesses. There were no witnesses in this proceeding.
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III. PROCEDURAL ISSUES
A, Impamahty Of The Hearmgs Officer

Prior to the hearing I had no ex parte contacts with the applicants or anyone else
concerning the merits of this apphcatlon

I have no financial interest in the outcome of this proceedmg and have no farmly or
financial relationship with any of the applicants.

B. Other Procedural Issues

- The applicants did not allege any procedural violations by the County, prior to, or
during, the hearing. . . .

IV. BURDEN OF PROOF

The burden of proof is upon the applicant. MCC 11.15.8230(D)

V. REVIEW OF THE STANDARDS, ANALYSIS OF THE EVIDENCE,
FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. MCC Chapter 11.15.6301 Et. Seq The Apphcablllty Of The Flood Hazard District
Requirements In General

MCC Chapter 11.15.6301 et. seq., "Flood Hazard District," is appliéable, because the
area is within a flood fringe area mapped on Flood Insurance Rate Map; Community Panel
Number 410179 0382 B, revised 18 March 1986. The property is not within a floodway. Id.

- "The sections of the Flood Hazard Chapter containing standards applicable'to this -
decision are MCC 11.15.6315, "Development Standards" and MCC 11.15.6323, "Variances."
As noted below, I find some subsections of those provisions are inapplicable.

B. MCC 11.15.6315: Flood Hazard Development Standards

(1) MCC 11.15.6315(A): State Building Code Compliance

MCC 11.15.6315(A) requires "all new construction and substantial improvement shall
be constructed in conformance with Oregon State Building Codes." If the variance is

~granted on appeal, compliance with this standard will be determined by the Planmng
Director before, or in conjunction with, the issuance of a placement permit.
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The County has an intergovernmental agreement by which it relies on certification
~ by the City of Portland as to the satisfaction of the State Building Code. The submission
of an unqualified certification is a decision which does not require the exercise of discretion.
ORS 197.015(10)(b)(A), (B). Therefore, no notlce or opportunity for a hearing would be
required.

2) MCC 11.15.6315(B): Flood Elevation Requirement
MCC 11.15.6315(B) provides, in part:

New construction and substantial improvement of any residential structure,
‘including manufactured homes, shall have the lowest floor, including basement,
elevated to at least one foot above the base flood level. * * * *

According to the Flood Insurance Rate Maps, the property is at 205 feet about sea
level and the "base flood level" in the surrounding area is 211 feet. The site of the proposed
dwelling is shown as being in the "flood fringe," not the "floodway." The applicant proposes
to construct the floor at 206.5 feet, 4.5 below the flood level and seeks a variance for this
amount, discussed below. ' ’

3) McCC 11.15.’6315(C): Floodproofing Of Nonresidential Structures

MCC 11.15.6315(C) (floodproofing of structures) is inapplicable because it applies
only to "new construction and substantial improvement of any commercial, industrial or
other non-residential structure * * * " This is an application for the approval of the siting
of a residential structure.

@) MCC 11.15.6315(D): Foundation and Anchoring

MCC 11.15.6315(D) requires all manufactured homes to be "placed on a permanent
foundation and shall be anchored to resist flotation, collapse and lateral movement by
providing tie downs [etc.] * * *." Because this standard applies to manufactured homes,
it is inapplicable to this proceeding. :

5) MCC 11.15.6315(E): Foundations And Drainage In Mobile Home Parks And
Subdivisions '

MCC 11.15.6315(E) is inapplicable because it governs foundations and drainage for
"new manufactured home parks" and replacement of manufactured homes "in an existing
manufactured home park or subdivision * * * " The standard is does not apply to this
application. :

- Hearings Officer’s Decision * 5 FD 1-94
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©6) MCC 11.15.6315(F): .Prevention' Of Infiltration Of Water. Into Household
Utility Systems : o

MCC 11 15.63‘15(F) requires that in "all new construction:"

the electrical, heating, ventilation, plumbing and air conditioning equipment and
other service facilities shall be designed and/or located so as to prevent water

. from entering or accumulatmg within the components during conditions of
flooding.

In this proceedmg, the applicant is seekmg a variance from the ﬂood elevation
requlrements of MCC 11.15.6315(B). The variance would allow the applicant to site a
house on an 30" foundation, leavmg the first floor apprommately 4.5 feet below the crest of

the 100-year flood level.

Based on the record before me, I iriterpret the applicants’ materials as an application
for a variance from the flood proofing requirements of MCC 11.15. 6315(F) as well as the
flood elevation requirements of MCC 11.15.6315(B). This implied variance is demed for
the same reasons discussed below. 7

(7) MCC 11.15.6315(G): Standards For Sewage Disposal Systems

_ "MCC 11.15.6315(G) requires new and replacement water and sewer disposal systems
to be designed to: ' .

(1)  Minimize infiltration of flood waters into the system;

(2)  Minimize discharge from systems into flood waters;

3) Avoid impairment or contamination during flooding.

The Mid-County Sewer district requires the applicants to connect to the existing
sewer line in SE Liebe Street. The application does not address the issue of whether the
sewer connection will satisfy the flood infiltration standards in MCC 11.15.6315(G).

(8) MCC 11.15.6315(H): Certification Of Hydrostatic Equalization

MCC 11.15.6315(H) requires certification by a registered professional engineer or

architect that the portions of the dwelling "below the lowest floor that are subject to
flooding" are designed to "automatically equalize the hydrostatic flood forces *.* * ." -
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The record does not contain the required certification. This is grounds for denial.!
(9) MCC 11.15.6315(I): Exemptions For Land Shown To Be Above Flood Level

MCC 11.15.6315(I) authorizes exemptions from the requirements of.MCC 11.15.6315
‘when a surveyor demonstrates the land is 1 foot or more above base flood level.

Testlmony by Brenda Luma and Roger Adams challenged the accuracy of the FIRM
maps. Mr. Adams stated that he had owned his house since 1968. Although his house has
a full basement, it has never flooded. : '

However, the standard requires a showing that the property is actually 1 foot above
the base flood level, as shown on the map. No one testified that the elevation of the
property was inaccurate; in fact the request for the variance is based on the assumption that
the base flood level is above the floor level. :

I conclude that no exemption is warranted under this standard.
(10) MCC 11.15.6315(J): Exemption For Historic Structures

MCC 11.15.6315(J) is inapplicable because it authorizes an exemption from MCC
11.15.6315 for the reconstruction, rehabilitation or restoration of "structures listed on the
National Register of Historic Place or the State Historic Site Inventory." There is no

“structuré on the site and thus it cannot be on the Historic- Site registry or Historic Site
Inventory

C.  MCC 11.15.6323: Variance Standards
(1) The Applicable Portions Of The Variance Provisions

As noted above, the applicants are seeking a variance from the flood elevation
requirements of MCC 11.15.6315(B) and, by - implication, from the flood-proofing
requirements of MCC 11.15.6315(F).

There are three sections to the variance provisions found at MCC 11.15.6323. The
first section, (A), is introductory and the third section, (C), applies to "non-residential
structures." Neither section contains standards which apply to these variances.

1 Since the existence of a certification would be a ministerial decision, the certification
can be prov1ded by the Planning Director in conjunction with the issuance of a building
permit or in the course of a de novo appeal if this kind of review is granted by the County
Commssmn :

Hearings thcer’s Decision 7 , FD 1.94
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The variance standards are set out in the five subsections of MCC '11.15.6323(B).
The fifth subsection applies only to structures in "an area identified as the floodway". As
found above, the variance is for property in the flood fringe, not the floodway.

2) Variance From The Flood Elevation Requirement In MCC 11.15.6315(B)
(a) MCC 11.15.6323(B)(1): Lot Size And Surrounding Development
MCC 11.15.6323(B)(1) provides:

(1) - The site of the proposed variance is a lot of o'ne-half_ acre or less in size
and is surrounded by and contiguous to lots with existing structures
constructed below the base flood level. :

Based (1) on the information on the parcel size in the Staff Report (page 5); (2) the
applicant’s "windshield survey," which was confirmed by the staff (Staff Report at page 5-6);
and (3) the oral testimony presented at the hearing, I conclude that both elements of this
standard have been satisfied.

~(b) - MCC 11.15.6323(B)(2): Exceptlonal Hardship To The Applxcant
MCC 11.15.6323(B)(2) provides:

(2)  Failure to grant the vanance will result in exceptzonal hardship to the
applicant;

The hardship identified at page 4 of the application is:

First, the cost for the 8 foot high foundation wall is estimated to be
815,000, an increase of $12,500 from the $2,500 for a standard 2-1/2 foot high
foundation wall. That cost will be dzrectly reflected in the sale price of the house,
which will make it more difficult to sell in the relatively modest nezghborhood,
The home propose for Parcel 3 is expected to sell for $98,500. An increase of
$12,500 in costs would push the price over 3100,000 and represent over 12% of
the value of the house and land.

Secondly, the ﬁniShed structure will appear totally out of place, standing
one complete story above its neighbors. This factor will also make the house
more difficult to sell.

Therefore, the additional expense of the foundation, the resulting
appearance of the finished structure, and the likelihood that the house will be
~ difficult to sell given market values in the neighborhood will combine to cause the

Hearings Officer’s Decision ' 8 FD 1-94
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Applicani exceptional hardship.

Because I believe local governments have an ethical (even when it is not a legal)'
responsibility to mterpret their standards consistently, I have reviewed my findings on a pair
of earlier flood plain variance decisions, HV 22-92 dated February 1, 1993 and HV 23-92
dated December 7, 1992. In that case I reviewed the ﬁnanc1a1 hardship to the applicant,
and concluded (empha51s added):

There is no questzon that failure to grant the variance would create an
‘exceptional hardship" given Ms. Swank’s conditions and these additional charges.
The question is whether or not the need for the flood elevation and flood proofing
variance was created by the applicants’ decision to purchase property within the
Flood Hazard District and to buy the manufactured home in advance of seeking
the necessary variance. _

This hardship standard differs from the most common forms of variance
standards in two ways. First, it omits the commonly used prohibition against
granting variances based on "self-created" hardships. Secondly, the hardship is
described in terms of the circumstances of the applicant, rather than
characteristics of the property itself.

While I am troubled by the idea of approving,. in part, the sztlng of a
manufactured home at an elevation 4.5 feet below the base flood level, 1
conclude the hardship standard has been met given the phrasing of the standard.

However, a corollary of this interpretation of t_he ordinance is that this variance
will remain valid only so long as the property is occupied by Lucy Swank.

Findings and Decision in HV 23-92, dated December 7, 1992 at page 7.

In this case, there is no showing of financial hardship to the developer as there Was
to the individual homeowner/applicant. The grounds for the hardship offered here would
apply equally well to all new houses in the floodplain. If all houses qualified for a variance
then the purpose of the flood plain protection provisions would be subverted.-

For this reason, despite the more permissive (non-traditional) hardship standard in
the County Code, I find that the reasons offered by the applicant are insufficient to justify
a variance. v |

(c) MCC 11.15.6323(B) (3): The Variance Is The Minimum Necessai'y
9
MCC 11.15.6323(B)(3) provides:

(3)  The variance is the minimum necessary to afford relief.

Hearings Officer’s Decision 9 | | FD 1-94
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The applicant did-no provide any information about the p0551b111ty of raising the '
foundation higher than was proposed, albeit less than the height necessary to avoid flooding
the ground floor. The applicant has not carrled its burden of proof with respect to this

criterion.

(@) MCC 11.15.6323(B)(4): No Additional Threats To Public Safety, Pubhc ‘
Nuisance, Fraud Or Conflicts With Exxstmg Laws

MCC 11.15.6323(B)(4) provides:

(4)  The granting of the variance will not result in additional threats to public
safety, extraordinary public expense, create nuisances, cause fraud or
victimization of the public or conflict with existing local laws or
ordmances

@) Threats To Public Safety, Extraordinary Pubic Expense

' The possible additional threats to public safety and sources of extraordinary expense
are (1) displacement of floodwaters by the house, (2) possible damage caused by the house
if it were to float free during a flood, (3) the public resources which would be expended to
rescue residents of the dwelling in the event of a flood.

Floodwater displacement by this property will be negligible, provided the applicants
satisfy MCC 11.15.6315(H), which requires hydrostatic equalization "by allowing for the
entry and exit of floodwaters" for all parts of the house "subject to flooding."

The house should not float free prov1ded the apphcants satisfy MCC 11.15.63 15(D)
which requires the house to be "anchored to resist flotation."

(ii)  Create a Nuisance

The house, with or without a flood plain variance, would not constitute a "nuisance"
as that term is used in planning and tort law. This part of the standard has been satisfied.

(iii) Fraud and Victimization

With regard to the “fraud and victimization" element, in the 1992 Mercer/ Swank
variance I said: _

Fraud and victimization of the public would occur if the approval of the
variance would lead unwitting purchasers to acquire the property without
knowledge of the risk of serious flood damage. In this case, this variance
proceeding has left no doubt that all of the applicants are well aware that the
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bottom of the house is resting 4.5 feet below the 100 year flood level. In
addition, adjoining property owners who signed a petition supporting a variance
to the flood elevation requirement are also aware that the property lies within the
flood fringe. Finally, by making the variance personal to the applicant,
,subsequent purchasers will be put on notice of the circumstances of the property.'

The cucumstances in this case are quite different; since the applicant is not the
prospective resident, there may well be unwitting purchasers who could acqurre the house
without being aware that it was located within the flood plam

During the hearing, Mr. John Mahaffey of Georgetown Realty referred to a new
statute which would require this disclosure of the fact the property was within the flood
plain. He was unable to provide a citation to the Oregon Revised Statutes at the hearing.
My review of the statutes revealed ORS 104.465. "Seller’s. Property Disclosure And
- Disclaimer Statements." ORS 104.465(2)(b) specifies the contents, (“in substantially the .
following form") of the seller’s disclosure statement. This includes, under section 8,
"General": "D. To your knowledge is the property in a designated flood plain?"

‘However, ORS 105.470(1) excludes "[t]he first sale of a dwellmg never -occupied"
from the dlsclosure requirements in ORS 105.465. .

After the hearmg, Mr. Mahaffey sent the County an undated letter, which stated.

Enclosed is a disclosure form which we will fill out when we sell the homes on
S.E. Liebe. We would be happy to accept a directive that the buyers are to
receive this form concerning the 100 year flood plain.

Unfortunately, no drsclosure form appears in the file. Even 1f one did, the County has no
means of monitoring or enforcing such a disclosure requrrement

N Based on this record, I am unable to conclude that fraud or perhaps unwitting
victimization would not occur in the event a purchaser acquired the property without
knowledge of the location in the flood plain and there lives or property were damaged in

- a flood. :

(iv) Conflicts With Existing Local Laws Or Ordinances
The local laws and ordinances governing this application are 'expressed in the County

Code and Plan. Given a finding that they have been satisfied, there is no "conflict with
existing local laws or ordinances."

Hearings Officer’s Decision ~ 11 - , FD 1-94
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(e) Conclusion With Respect To Vanance From The Flood Elevatlon
Requirement :

I conclude that the applicant has satisfied the variance standards in MCC.

11.15.6323(B)(1) and not satisfied the standards in MCC 11.15.6323(B)(2), (3) and (4), as
applied to its request for a variance from the flood elevation requirement in MCC

11.15.6315(B).

(3) Variance From The Floed-Proofing Requirements In MCC 11.15.6315(F)
As quoted above, MCC 11.15.6315(F) requires that in "all new construction:"

the electrical, heating, ventilation, plumbing and air conditioning equipment and
other service facilities shall be designed and/or located so as to prevent water
from entering or accumulating within the components dunng condztzons of

ﬂoodmg

Subsect10ns"(2), (3) and (4) of the variance standard are not satisfied for the reasons

given previously with respect to the variance for the flood elevation variance.

D

Applicable Sections Of The County Comprehensive Plan

1.  Policy 14; Development Limitations

Comprehenaive Plan Policy 14 is to.

DIRECT DEVELOPMENT AND LAND FORM ALTERATIONS AWAY

FROM AREAS WITH DEVELOPMENT LIMITATION EXCEPT UPON A
SHOWING THAT DESIGN AND CONSTRUCTION TECHNIQUES CAN

' MITIGATE ANY PUBLIC HARM OR ASSOCIATED PUBLIC COST, AND

MITIGATE ANY ADVERSE EFFECTS TO SURROUNDING PERSONS OR
PROPERTIES. DEVELOPMENT LIMITATIONS AREAS ARE THOSE
WHICH HAVE ANY OF THE FOLLOWING CHARACTERISTICS:

* %k % k k

C. LAND WITHIN THE 100 YEAR FLOOD PLAIN

Multnomah Compfehensive Framework Plan at page 58.

Under the terms of Policy 14 and the implementation strategies, see Multnomah -

Comprehensive Framework Plan at 59, I find this policy has been implemented by the Flood
Hazard District and has no independent apphcat10n to this action.
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" 2. Policies 37 And 38, In General

Both policy 37, "Utilities" and Pblicy 38, "F_acﬂities" are prefaced begin with the
statement: "The county’s policy is to require a finding prior to approval of a legislative or
quasi-judicial action that * * * ." "Action" is defined in MCC '11.15.8205 as a

a proceeding in-which the legal rights, duties or pﬁvileges of specific parties are
determined only after hearing in which such pames are entitled to appear and be
heard, including requests for: * * % :

(D) Variances, except as otherwise provided herein;

- * ¥ k ok -

- (F) Other requests for permits and other contested cases determining permissible
uses of specific property. :

Because this is a proceedmg on an application for a variance, I find that it is an’
"action" and that consequently both of these pohcles apply.

As noted above, satisfaction of standards not addressed by the applicant to date,
could be determined by the Planning Dlrector before, or in conjunction with, either an
appeal or the issuance of a building permit. Because compliance with Policies 37 and 38
may require the exercise of judgment as to facts and interpretation of the policies, notice

*  of this subsequent decision and an opportunity for a hearing should be provided. ORS

197.763(2), 215.416, Rhyne et al vs. Multnomah County, Swan & Trotter, _ Or LUBA
(1992.)

- 3. "Plan Policy 37: "Utilities"
Multnomah COuntj" Plan Policy 37, "Utilities" provides:
POLICY 37 |

THE COUNTY'S POLICY IS TO REQUIRE A FINDING PRIOR TO
APPROVAL OF A LEGISLATIVE OR QUASI-JUDICIAL ACTION THAT:

WATER AND DISPOSAL SYSTEM

A. THE PROPOSED USE CAN. BE CONNECTED TO A PUBLIC
SEWER AND WATER SYSTEM, BOTH OF WHICH HAVE
"ADEQUATE CAPACITY OR
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B. THE PROPOSED USE CAN BE CONNECTED TO A PUBLIC
- WATER SYSTEM, AND THE OREGON DEPARTMENT OF
ENVIRONMENTAL QUALITY (DEQ) WILL . APPROVE A
SUBSURFACE SEWAGE DISPOSAL SYSTEM ON THE SITE; OR

C. THERE IS AN ADEQUATE-PRIVATE WATER SYSTEM, AND THE
OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY (DEQ)
WILL APPROVE A SUBSURFACE SEWAGE DISPOSAL SYSTEM
ON THE SITE; OR

D.  THERE IS AN ADEQUATE PRIVATE WATER SYSTEM, AND A PUBLIC
SEWER WITH ADEQUATE CAPACITY. .

Multnomah County Comorehenswe Framework Plan; Volume 2 Policies (September 1983)
at 167.

As noted previously, the applicant would connect the proposed house to the City of
Portland’s sewer system. The signed Portland Fire District review establishes the existence
of a hydrant 70’ from the residence with adequate water pressure nearby.- From this I
conclude the house would also be served by City water. This evidence is sufficient to carry
the applicants’ burden of proof with respect to this portion of Policy 37.

The remainder of Policy 37 provides:
DRAINAGE |

E. THERE IS ADEQUATE CAPACITY IN THE STORM WATbR
' SYSTEM TO HANDLE THE FUN-OFF; OR

F. THE WATER RUN—OFF CAN BE HANDLED ON THE SITE OR
- ADEQUATE PROVISIONS CAN BE MADE; AND '

G. THE RUN-OFF FROM THE SITE WILL NOTADVERSELYAFFECT
- THE WATER QUALITY IN ADJACENT STREAMS, PONDS, LAKES
OR ALTER THE DRAINAGE ON ADJOINING LANDS.

ENERGY AND COMM UNI CATIONS

- H. THERE IS AN ADEQUATE ENERGY SUPPLY TO I-LANDLE THE
NEEDS OF THE PROPOSAL AND THE DEVELOPMENT LEVEL
PROJECTED BY THE PLAN; AND

I ‘COMMUNICATIONS FACILITIES ARE AVAILABLE

- Hearings Officer’s Decision | 14 : ~ FD 194
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FURTHERMORE, THE COUNTY’S POLICY IS TO CONTINUE
COOPERATION WITH THE DEPARTMENT OF ENVIRONMENTAL
QUALITY, FOR THE DEVELOPMENT AND IMPLEMENTATION OF A
GROUNDWATER QUALITY PLAN TO MEET THE NEEDS OF THE
COUNTY.

Multnomah County Comprehenswe Framework Plan Volume 2: Policies (September 1983)
at 168.

* There is no evidence in the record concerning energy and communications facilities,
subsections E, F, G, H and I, although the location of the property within the urbanized
. portion of the County suggests these facilities are readily available.

The failure to address these standards is grounds for denial. However, the apphcant
rmght be able to address them in the event of a.de novo appeal of this decision.

The concluding paragraph of Pohcy 371s 1napp11cab1e.to this quasqudxmal proceeding.
4 Plan Policy 38: "Facilities" | |
Multnomah County Plan Policy 38, "Facilities" provides:

POLICY 38 |

‘THE COUNTY’S POLICY IS TO REQUIRE A FINDING PRIOR TO
APPROVAL OF A LEGISLATIVE OR QUASI-JJUDICIAL ACTION THAT:

SCHOOL |

‘A THE APPROPRIATE SCHOOL DISTRICT HAS HAD AN
OPPORTUNITY TO REVIEW AND COMMENT ON THE
PROPOSAL.

FIRE PROTECTION

B THERE IS ADEQUATE WATER PRESSURE AND FLOWF OR FIRE
FIGHTING PURPOSES; AND v

C. THE APPROPRIATE FIRE = DISTRICT HAS HAD AN
OPPORTUNITY TO REI/IEW AND COMMENTS [sic] ON THE
PROPOSAL.

POLICE PROTECTI ON
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D. THE PROPOSAL CAN RECEIVE ADEQUATE LOCAL POLICE
PROTECTION IN ACCORDANCE WITH THE STANDARDS OF
THE JURISDICTION PROVIDING POLICE PROTECTION.

Multnomah County Comprehensive Frarnework Plan; Volume 2: Policies (September 1983)
at 169- 170

The David Douglas SchooliDistrict ret_urned the "School District Review" from, with
the signature of the Dr. Ron Russell, Assistant Superintendent, dated February 8, 1994.

" (The "no comment" box was checked.) This satisfies the requirement in subsection A of -
q

policy 38 that the school district has "an opportunity to review and comment on the
proposal.” ‘

The completed Portland Fire District Review form, signed by Don Patty (undated),
Plans Review provides sufficient evidence satisfying subsection B,("there is adequate water
pressure and flow for fire fighting purposes") and C (the fire dlstnct "had an opportumty to
review and comment on the proposal.") _

Lt. Bill Goss, of the Multnomah County Sheriff's Office returned the "Police Services
Review" form, dated February 8, 1994, indicating there would be an "adequate" level of
service "available to serve the proposed project.”

The applicant has satisfied Policy 38.

E. State .Statutes, Goals And Administrative Rules Applicable To The Decision

The provisions of state law governing county quasuudlaal dec151ons found in ORS
197.763 and 215.416 apply to this proceeding. They have been fulﬁlled through the notice
of, and conduct of, the hearmg on this matter.

" No other provisions in ORS Chapters 197 and 215 are applicable.

No statewide pla.nmng goals and no Oregon Administrative Rules mterpretmg those
goals apply to this quas1]ud1c1a1 perrmttmg proceedmg

_ VI. CONCLUSIONS AND ORDER
A, Standards Which The Applicant Has Not Satisfied
I find that the evidence and argument offered by the applicant is insufficient to satisfy
the "hardship" standard in MCC 11.15.6323(B)(2) and the "minimum variance necessary":

standard in MCC 11.15.6323(B)(3), with respect to the applicant’s request for a variance to
the flood elevation standards and its implied request for a variance to the flood-proofing

Hearings Officer’s Decision 16 - ~ FD 1-94
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requirements of MCC 11.15.6315(F).

I also find that the applicant failed to satisfy the "fraud" and "victimization" provisions
in MCC 11.15.6323(B)(4), as to the flood elevation variance to MCC 11.15.6315(B) and the
flood-proofing variance to MCC 11 15. 6315(F)

These are grounds for dgmal.
B. Standards Which The Applicant Failed To Address

The applicant did not offer evidence addressing compliance with several provisions
in the County Code and some of the applicable Plan policies. These standards and policies
are: o o ‘

MCC 11.15.6315(G)

MCC 11.15.6315(H)

Plan Policy 37 §8(E) through (I) ‘

Cornprehensrve Framework Plan Policy 37, Sectlons E through L

The apphcant s failure to carry its burden of proof for these standards, is grounds for
denial. ‘ - - K | R

C. Sfandards Which The Applicant Has Satisfied

The apphcant has satlsﬁed the following applicable sectrons of the County Code and
County Plan: ,

MCC 11.15.6323(B)(1), as to flood elevation variance to MCC 11.15.6315(B)
MCC 11.15.6323(B)(1), as to flood-proofing variance to MCC 11.15.6315(F)

- MCC 11.15.6323(B)(4), in part, as to flood elevation variance to MCC 11.15.6315(B)
MCC 11.15.6323(B)(4), in part, as to flood-proofing variance to MCC 11.15.63 15(F) '
Comprehensive Framework Plan Policy 14
Comprehensive Framework Plan Policy 37, Subsections A through D
'Comprehenswe Framework Plan Pohcy 38 '

D. Standards Which Are Inapphcable

Although the following standards appear in othervnse relevant code SCCthIlS I found
them inapplicable to this application or this proceedmg

'MCC 11.15.6315(A),(B),(C),(D).(E).(I)
“MCC 11.15. 6323(A) (O,B)

Hearings Officer’s Decision 17 ' , .~ FD 194
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ORDER

For the foregoing reasons, the apphcatlon %emed /j,- g
M oy [ L W—

1/ M,//} 1994 /f// A W/

Date ' a / "Rc?bert /L. Liberty, Hearm‘gs Officer

. ' /' 'f'/ \ ’ o

Signed by the Hearings Officer: . March 1, 1994
Decision Mailed to Parties: o March 21, 1994
Decision Submitted to Board Clerk: March 21, 19945
‘Lay day to Appeal Decision: _ 4:30 p.m., April 1,1994

Reported to Board of County Commissioners:  1:30 p.m., April 12,1994

Appeal to the Board of County Commissioners

" The Hearings Officer Decision may be appealed to the Board of County Commis-
sioners (Board) by any person or organization who appears and testifies at the
hearing, or by those who submit written testimony into the record. An appeal must
be filed with the County Planning Division within ten days after the Hearings

~ Officer decision is submitted to the Clerk of the Board. An appeal requires a com-

. pleted “Notice of Review" form and a fee of $300. 00. Instructions and forms are
available at the County Planning and Dcvelopment Offlcc at 2115 SE Mornson
Street, Portland.

Failure to raise an issue by the close of the record at or following the final hearing,
(in person or by letter), precludes appeal to the Land Use Board of Appeals
(LUBA) on that issue. Failure to provide specificity on an issue sufficient for the .
Board to respond, precludes appeal to LUBA on that issue.

To appeal the Hearings Officer decision, a “Notice of Review” form and fee must
. be submitted to the County Planning Director. For further information call the
Multnomah County Planning and Development Division at 248-3043.

Hearingé Officer’s Decision ' 18 | ~ FD 1%
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- BOARD BRIEFING Date Reguested:

MEETING DATE: A~pril 12, 1994

AGENDA NO: €:)‘1‘X

(Above Space for Board C1erk s Use ONLY)

AGENDA PLACEMENT PtHU!

SUBJECIT. Hearings Officer Decision

Amount of Time Needed:

REGULAR MEETING. Date Reguested: ' April 12, 1994
| ‘Amount of Time Needed: 2 Minutes
DEPARTMENT:_____DES | DIVISION:_ __ FPlanning
 CONTACT:_____R. Scott Pemble | TELEPHONE #:_3182

BLDG/ROOM #: 412/103

PERSON(S) MAKING PRESENTATION: Planning Staff
ACTION REQUESTED:
‘ - k "~ (x) DENIAL
[] INFORMATIONAL ONLY [] POLICY DIRECTION [] APPROVAL ] OTHER

SUMMARY (Statement of rationale for action requested, personnel and
fiscal/budgetary impacts, if applicable):

FD 1-94 Review the March 1 1994 Hearings Officer Decision, denylng request for
construction of a 31ngle family dwelling below the 100-year flood eleva-
tion, for property located at 11930 SE Liebe- Street :

ELECTED OFFICIAL:
QR _
DEPARTHENT MANAGER: )L/ , A

Y AR

4ALI}‘ACZIMURAAHKfAR? DOCUMENTS MUST HAVE REQUIRED SIGNATURES

Any Questions: Call the Office of the Board Clerk 248-3277/248-5222

0516C/63
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BOARD HEARING OF April 12, 1994

TIME 1:30pm

CASENAME  Flood Hazard Variance . NUMBER ' FD 1-94
1. Applicant Name/Address | ' '

Gregory J. Frank V o

PO. Box 19478 - ' ~ ACTION REQUESTED OF BOARD

Portland 97280 | | U Affirm Plan.Com./Hear.Of

. N N | Héan’n g/Rehearing

2. Action Requested by Applicant M Set date of Heaﬁng for Review

Reversal of Hearing Officer's decision in the matter of a request

for a 4.5 foot height variance to the finished floor elevation for

a proposed single family residence on property within-the Flood

Hazard district. .
Planning Staff Recommendation

Approval

'Hearings Officer Decision:

Denial
If recommendation and decision are different, why?

The Hearings Officer found that the applicant had failed to demonstrate compliance with the standards

for sewage disposal, certification of hydroistatic cqualizétio‘n, exceptional haraship to the applicant, and

that fraud and victimization might occur to future purchasers of the property. He also found that the
applicant had not provided information regarding Comprehensive Plan Policy #37 with respect to drainage

and energy and communications.

ISSUES
(who raised them?)

The appearance of a house with a foundation five feet higher than that of 5urrounding residences (neigh-
bor). '

The low probability of flooding in the area based on over twenty years of observation (neighbor).

Do any of these issues have policy implications? Explain.

No



NOTICE OF REVIEW

Name: o Frank . J. ] Gregory
 Last . Middle Firse:
Address: P.O. Box 19478 , Portland Oregon 97280
' Street or Box. City " State and Zip Code

Telephone: (503 ) 244 - 6811

If serving as-a representative of other persons: list'their'names and addresses:
Representative for:
Joseph Vaughn
" .5761 SE Harrison Street
Mllwaukle Oregon 97222
Apphcant

. of a subdwxsmn Bte; )‘?

6.

7.

~The'decision was'a

_ED 1-94, #419

Demal of request for variance to flood hazard standards by Hearings OfflCCI‘

H Officer , .. ;
ed by the Pla: eann_:_i__ ) %5 r, snon,  Marchl, 4994

Submitted to Board Clerk on March 21,1994

On what undsdc ou.claim sta
:I‘osuh - you. status.ag'a: party' pursuan

_LOfficer _ o




8, Grounds for Reversal of Decision (use additional sheets if necessary:

See attached additonal sheets

9. Scope of Review (Check One):

(a) On the Record

() [ ] On the Record plus Additional Testimony and Evidence
(¢) [_*_]De Novo (i.e., Full Rehearing) ~ See #10 Below

10.1If you checked 9(b) or (¢), you must use this space to present the
grounds on which you base your request to introduce new evidence
(Use additional sheets if necessary). For further explanation, see handout

- entitled Appeal Procedure,

The Multnomaly County Board of Commissioners, on March 22, 1994,

adopted Resolution 94-536, which established the Scdpe of Review

for the next five appealed cases.

Accerdingly, the Board will consider all evidence submitted to

c
the Hearings Officer and any new relevant evidence submitted by

v//
Signed: (”\z\’;ﬁa(l\\\h Date: April 1,1994
Gregory J. Frank PRy

:fv /E/

Bl L ER =

)

.
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8. Grounds for Reversal of Decision (additibnal comments.to Notice of Review)

The Hearings Officer's decision should be reversed based upon the staff fcport
dated February 16, 1994 (which recommended approval of the requested variance) and
for the following reasons::

1. MCC 11.15.6323 (B)(2) "Failure to grant the variance will result in
- exceptional hardship to the applicant.”

The Hearingé Officer found "no showing of financial hardship" and conCluded
that the "reasons offered by the applicant are insufficient to justify a variance.” The
Hearings Officer disregarded the staff's and applicant’s interpretation of ' ha.I'dShlp

There is undoubtedly a ﬂnancml hardship to the apphcant If the variance is not
granted then, in order to build a house on the subject property, an eight foot (8') high
foundation will be required. Such a home in this neighborhood would be totally out of
design character. In fact, according to the application the property might not even be
marketable at a reasonable sales price. In addition, construction of an eight foot (8") high
foundation would increase construction costs by $12,500 (12.5%). Increasing the price of
the property to reflect the increased cost would price the house out of the neighborhood's
market. In essence, such a house might not even sell at a breakeven price. The applicant
has clearly demonstated at least a $12,500 hardship unless the variance is granted.

2. MCC11.115.6323 (B)(3) "The variance is the minimum necéssaryfo
afford relief.”

- The Hearings Officer stated that the applicant "did not provide any information
about the possibility of raising the foundation higher than was proposed..." This is not an
entirely accurate statement by the Hearings Officer. The applicant proposed a thirty inch
(30") foundation which would be in conformance with the neighborhood and be of a
conventional appearance. The applicant, by implication, indicated that above a thirty
inch (30") foundation costs would increase (hardship), continuity of the neighborhood
would be diminished, and marketability would be decreased. The applicant is not
required to demonstrate to mathematical certainty the absolute point of minimum relief.
The applicant concurs with the staff's position that the proposed variance does in fact
represent the minimum necessary variance to afford relief. The applicant intents to
submit additional support regarding this matter to the Board at the de novo hearing.

3. MCC 11.15.6323 (B)(4) "The granting of the variance will not result in
additional threats to public safety, extraordinary public expense, create
nuisances, cause fraud or victimization of the public or conflict with
existing local laws or ordinannces”

The applicant agrees with the staff's analysis and conclusion regarding MCC
11.15.63223 (B)(4). The applicant disagrees with the Hearings Officer's reasoning and
conclusion. There will be no "unwitting victimization in that the applicant is fully aware
of the flood hazard. If the Hearings Officer was truly concered about future purchaser's
a simple condition to the granting of the variance would have alleviated any such fears: a
required notice in the deed indicating the location of the property within a flood fringe of
a flood hazard district. Applicant would agree to record a deed containing such a notice.
These types of deed notices are very common in Multnomah County and the City of
Portland.

Page 1 of 2 - Additional Comments FD 1-94



4, MCC 11.15. 6315 (F) "Prevention of mf Itration of water into household
utility systems”

The Hearings Officer incorrectly interpreted "the applicant’s materials as an
application for a variance from flood proofing requirements of MCC 11.15.6315 (F) as
well as the flood elevation requirements of MCC 11.15.6315 (B)." The applicant and
staff agree that applicant requested a variance from MCC 11.15.6315 (B); but not-a
variance from MCC 11.15.6315 (F). The applicant and staff agree the correct :
implementation of MCC 11.15.6315(F) is that construction details will be regulated by
- building codes and the City of Portland (re State Plumbing, Heating, Ventilation and Air
Conditioning Codes). The applicant has satisfied this section of the Code and will be
held accountable by the appropriate regulatory agency at the appropriate time.

5. MCC 11.15.6315 (G) "Standards for Sewage Disposal Systems

The Hearings Officer indicted that the applicant did "not address the issue of
whether the sewer connection will satisfy the flood infiltration standards in MCC -
11.15.6315 (G)." The Hearings Officer is mistaken. First, the application and staff
noted that the sewer connection on this property would have to be made in conformance
to the Mid-County Sewer District's Rules of Connection. Secondly, the Hearings Officer
is again trying to intercede in the building permit process; which he admits on page 4 of
his decision, will be determined by others (ie Planning Director, City of Portland, etc.)

6. MCC 11.15.6315 (H) 'Cem'ﬁcation‘ of Hydrostatic Equalization”

The Hearings Officer erred i in requiring the applicant to present a "certification by
a registered professional engineer..." at the time of the request for the variance. The staff
position, which the applicant contends is correct, is that compliance with MCC
11.15.6315 (H) "will be determined by the Planning Director in conjunction with the
building permit" (page 4 of staff report). Applicant has agreed, at the appropriate time,
to file the required certification.

7. Comprehensive Framework Plan Policy 37, Sections E through 1.

The applicant disagrees with the Hearings Officer's application .of these sections
of the Comprehensive Plan to the subject case. The applicant concurs with the staff
position and contends that a proper interpretation of these sections would permit a
"determination by the Planning Director in conjunction with the building permit decision"
as to whether the appropriate utilities are present (pages 9 & 10 of staff report). Further,
applicant intends to present evidence to the Board that in fact utilities are in fact present.

8.  MCC11.15.6315 (B)

The Hearings Officer erred in denying the variance requested under MCC
11.15.6315(B) based upon reasons stated in this notice, the application for variance, the
staff report, the staff record, and testimony to be presented to the Board upon the de novo
review.

Page 2 of 2 - Additional Comments FD 3-94



DEPARTMENT OF ENVIRONMENTAL SERVICES
- DIVISION OF PLANNING AND DEVELOPMENT
2115 SE MORRISON STREET
PORTLAND, OREGON 97214
‘ (503) 248-3043

DECISION

This Decision consists of Findings of Fact, and Conclusions

MARCH 1, 1994

FD 1-94, #419  VARIANCE TO FLOOD HAZARD DISTRICT STANDARDS
(Construct a Single Family Dwelling Below the 100-year Flood Elevation)

I. INTRODUCTION; NATURE OF THE REQUEST

This application is to construct a single family dwelling on a lot-within the Flood Hazard
District. Applicant requests a variance from the requirements in Multnomah County-Code
(MCC) 11.15.6315. MCC § .6315(B) requires that the floor of new houses in the Flood
Hazard District be “ar least one foot above the base flood level.” The ground elevation of
this property is 205 feet and the base flood elevation in the surrounding area is 211 feet.
Consequently, if constructed without a variance, the finished floor of the new dwelling
would need to be seven feet above existing ground level. -

Location: : 11930 SE Liebe Street
Tax Roll Description: Parcel #1 of Partition Plat 1993-49
‘Owner/Applicant Joseph Vaughn
: 5761 SE Harrison Street
Milwaukie, Oregon 97222
Comprehensive Plan: Urban Low Density Residential
. Zoning: LR-7/ FF; LQw Density Residential District

Flood Fringe subdistrict

DECISION:: Denied entire appllcatlon based on the following Findings and
' Conclusions.

FD 1-94
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L | PARTIES, AGENTS AND WIMSSES TO THE PROCEEDING

A.  Parties -

The persons, agencies and organizations who submitted written or oral t‘est1mony in
this proceeding on their own behalf are parties to the proceedings. MCC 11.15. 8225(A)(1)
These persons were:

1 Applicant and Landowner
Ofegon Trail 'Custorn Homes, PO Box 20686, Portland, Oregon 97220 (applicant)
Joseph Vaughn, 5761 SE Harrison St., Milwaukie, Oregon 97222 (landowner) _

2.  Other Persons Supporting Th.e Application |
John Mahaffey, Georgetown Realty, 10000 NE 122nd, Pdrtland,'Oregon 97230
~ Roger Adams, 12022 SE Liebe, Portladd, Oregon 97266 .
Brenda Luma, 12021 SE Liebe, Portland, Oregon 97266

3. | Persons .Opposed To The Application
None: |
B. Agents

| Persons who submitted written or testimony, but only in the capacity of a

representative for one of the parties, and not on their own behalf, are agents, not parues
to this proceedmgs These persons were:

1. Agents For The Applicant
Robert Totaro, President Oregon-T rail Custom Hornes (at applicant’s address)
Mike Totaro Vice Pre51dent Oregon Trail Custom Homes (at applicant’s address)
C. Witnesses .

- Persons appearing to provide information on behalf of someone else, and not as
parties in their own right, are witnesses. There were no witnesses in this proceeding.-

Hearings Officer’s Decision 3 - FD 1-94
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I11. PROCEDURAL ISSUES

A. Impartiality Of The Hearings Officer

Prior to the heanng I had no ex parte contacts with the applicants or anyone else

~ concerning the merits of this application.

I have no financial interest in the outcome of this proceedmg and have no farmly or

| financial relationship with any of the applicants.

B. Other Procedural Issues

' The apphcants did not allege any procedural violations by the County, prior to, or
during, the hearmg _ .

" IV. BURDEN OF PROOF
The burden of proof is upon the applicant. MCC 11.15.8230(D)
V. REVIEW OF THE STANDARDS, ANALYSIS OF THE EVIDENCE,
FINDINGS OF FACT AND CONCLUSIONS OF LAw

A, MCC Chapter 11.15. 6301 Et Seq The Apphcablhty of The Flood Hazard District
Requlrements In General -

MCC Chapter 11.15.6301 et. seq., "Flood Hazard Dlstrlct " is-applicable, because the

.area is within a flood fringe area mapped on Flood Insurance Rate Map; Community Panel
- Number 410179 0382 B, revised 18 March 1986. The property is not within a ﬂoodway Id.

The sections of the Flood Hazard Chapter containing standards applicable to this
decision are MCC 11.15.6315, "Development Standards" and MCC 11.15.6323, "Variances."
As noted below, I find some subsections of those provisions are inapplicable. »

B.. MCC 11.15.6315: Flood Hazard Development Standards
(1) MCC 11.15.6315(A): State Building Code Compliance
MCC 11.15.6315 (A) requires “all new construction and substantial improvement shall
be constructed in conformance with Oregon State Building Codes." If the variance is

granted on appeal, compliance with this standard will be determined by the Planmng
Director before, or in conjunction with, the issuance of a placement permit.

Hearings Officer’s Decision 4 : FD 1-94
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The County has an intergovernmental agreement by which it relies on certification
by the City of Portland as to the satisfaction of the State Bulldmg Code. The submission
of an unqualified certification is a decision which does not require the exercise of discretion.
ORS 197.015(10)(b)(A), (B). Therefore, no notice or opportunity for a hearing would be
requlred

(2) MCC 11.15.6315(B): Flood Elevation Requirement

MCC 11.15.6315(B) provides, in part:

New construction and substantial improvement of any residential structure, )
including manufactured homes, shall have the lowest floor, including basement,
elevated to at least one foot above the base flood level. * * * *

~ According to the Flood Insurance Rate Maps, the property is at 205 feet about sea
~ level and the "base flood level” in the surrounding area is 211 feet. The site of the proposed
dwelling is shown as being in the "flood fringe," not the "floodway." The applicunt proposes
to construct the floor at 206.5 feet, 4.5 below the flood level and seeks a variance for this
arnount dlscussed below.

_ (3) MCC 11.15.6315(C): Floodproofing Of Nonresidential Structures

MCC 11.15.6315(C) (floodproofing of structures) is inapplicable because it applies
only to "new construction and substantial improvement of any commercial, industrial or
other non-residential structure * * * ." This is an application for the approval of the siting
of a residential structure.

4) - MCC 11.15.6315(D): Foundation and Anchoring

MCC 11.15.6315(D) requires all manufactured homes to be "placed on a permanent
foundation and shall be anchored to resist flotation, collapse and lateral movement by
v prov1d1ng tie downs [etc.] * * *." Because this standard applies to manufactured homes,

- it is inapplicable to this proceeding.

5) MCC 11.15.6315(E): Foundatlons And Drainage In Mobile Home Parks And
Subdivisions :

MCC 11.15.6315(E) is inapplicable because it governs foundations and drainage for
"new manufactured home parks" and replacement of manufactured homes "in an existing
manufactured home park or subdivision * * * .* The standard is does not apply to this
application.

Hearings Officer’s Decision 5 | - FD 1-94
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(6) MCC 11. 15 6315(F):  Prevention Of Inﬁltratlon of Water Into Household
Utility Systems .

MCC 11.15.6315(F) requires that in "all new construction:"

the electrical, heating, ventilation, plumbing and air conditioning equipment and
other service facilities shall be designed and/or located so as to prevent water
from entering or accumulating within the components durmg condztlons of
flooding. : :

In this proceeding, the applicant is seeking a variance from the flood elevation
requirements of MCC 11.15.6315(B). The variance would allow the applicant to site a
house on an 30" foundation, leavmg the first floor approximately 4.5 feet below the crest of
the 100-year flood level.

Based on the record before me, I 1nterpret the applicants’ materials as an application
for a variance from the flood proofing requirements of MCC 11.15.63 15(F) as well as the
flood elevation requirements of MCC 11.15.6315(B). This implied variance is demed for
the same reasons discussed below.

@) MCC 11.15.6315(G): Standards For Sewage Disposal Systems

‘MCC 11.15.6315(G) requires new and replacement water and sewer dlsposal systerns
to be designed to: .

(1) Minimize infiltration of flood waters into the system;
(2)  Minimize discharge from systems into flood waters;
(3)  Avoid impairment or contamination during ﬂobding.

The Mid-County Sewer district requires the applicants to connect to the existing
sewer line in SE Liebe Street. The application does not address the issue of whether the
sewer connection will satisfy the flood infiltration standards in MCC 11.15.6315(G).

(8) MCC 11.15;6315(1{): Certification Of Hydrostatic Equalization

MCC 11.15.6315(H) requires certification by a registered professional engineer or

architect that the portxons of the dwelling "below the lowest floor that are subject to
- flooding" are designed to automatlcallyvequahze the hydrostatic flood forces * * * "

' Hearings Officer’s Decision 6 ' " FD 1-94
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The record does not contain the required certification. This is grounds for denial.!
(9 MCC 11.15.6315(1): Exemptions For Land Shown To Be Above Flood Level

MCC 11.15.6315(1) authorizes exemptions from the requirements of MCC 11.15.6315
when a surveyor demonstrates the land is 1 foot or more above base flood level.

Testimony by Brenda Luma and Roger Adams challenged the accuracy of the FIRM -
maps. Mr. Adams stated that he had owned his house since 1968. Although his house has
a full basement, it has never flooded.

However, the standard requires a showing that the property is actually 1 foot above
the base flood level, as shown on the map. No one testified that the elevation of the
property was inaccurate; in fact the request for the variance is based on the assumption that
the base flood level is above the floor level. -

I conclude that no exemption is warranted under this standard.
(10) MCC 11.15.6315(J): Exemption For Historic Structures

MCC 11.15.6315(J) is inapplicable because it authorizes an exemption from MCC
11.15.6315 for the reconstruction, rehabilitation or restoration of "structures listed on the
National Register of Historic Place or the State Historic Site Inventory." There is no

_structure on the site and thus it cannot be on the Historic Site registry or Historic Site
Inventory.

C. MCC 11.15.6323: Variance Standards
(1) The Appl'icable Portions Of The Variance Provisions

- As noted above, the applicants are seeking a variance from the flood elevation
requirements of MCC 11.15.6315(B) and, by implication, from the flood-proofing:
requirements of MCC 11.15.6315(F).

There are three sections to the variance provisions found at MCC 11.15.6323. The
first section, (A), is introductory and the third section, (C), applies to "non-residential
structures." Neither section contains standards which apply to these variances.

! Since the existence of a certification would be a ministerial decision, the certification
can be prov1ded by the Planning Director in conjunction with the issuance of a building
permit or in the course of a de novo appeal if this kind of review is granted by the County
Commission. '~
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The variance standards are set out in the five subsections of MCC 11.15.6323(B).
‘The fifth subsection applies only to structures in "an area identified as the floodway". As
found above, the variance is for property in the flood fringe, not the floodway.

) Variance From The Flood Elevation Requirement In MCC 11.15.6315(B)
(a)  MCC 11.15.6323(B)(1): Lot Size And Surrounding Development
MCC 11.15.6323(B)(1) provides:

- (1)  The site of the proposed variance is a lot of one-half acre or less in size
-and is surrounded by and contiguous to lots with exz.stmg structures
constructed below the base flood level.

Based (1) on the information on the parcel size in the Staff Report (page 5); (2) the
applicant’s "windshield survey," which was confirmed by the staff (Staff Report at page 5-6);
and (3) the oral testimony presented at the hearing, I conclude that both elements of this
standard have been satlsfled

(b) ‘MCC 11 15. 6323(B) (2): Exceptional Hardship To The Applicant
MCC 11.15. 6323(B)(2) provides: -

(2)  Failure to grant the variance will result in exceptional hardship to the .
* applicant;

The hardship identified at page 4 of the application is:

First, the cost for the 8 foot high foundation wall is' estimated to be
' $15,000, an increase of $12,500 from the $2,500 for a standard 2-1/2 foot high )
foundation wall. That cost will be directly reflected in the sale price of the house,
which will make it more difficult to sell in the relatively modest neighborhood.
The home propose for Parcel 3 is expected to sell for §98,500. An increase of
$12,500 in costs would push the price over $100, 000 and represent over 12% of
the value of the house and land.

Secondly, the finished structure will appear totally out of place, standing
one complete story above its neighbors. This factor will also make the house
more difficult to sell.

Therefore, the additional expense of the foundation, the resulting
appearance of the finished structure, and the likelihood that the house will be
difficult to sell given market values in the neighborhood will combine to cause the -
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Applicant exceptional hardship

Because believe local governments have an ethical (even when it is not a legal)

responsibility to interpret their standards consistently, I have reviewed my findings on a pair

of earlier flood plain variance decisions, HV 22-92 dated February 1, 1993 and HV 23-92
dated December 7, 1992. In that case I reviewed the financial hardshlp to the apphcant
and concluded (empha51s added):

There is no question that failure to grant the variance would create an
"exceptional hardship" given Ms. Swank’s conditions and these additional charges.
The question is whether or not the need for the flood elevation and flood proofing
variance was created by the applicants’ decision to purchase property within the
Flood Hazard District and to buy the manufactured home in advance of seeking
the necessary variance. ‘

This hardship standard differs from the most common forms of variance
standards in two ways. First, it omits the commonly used prohibition against
granting variances based on 'self-created" hardships. Secondly, the hardship is
described in- terms of the circumstances of the applicant, rather than
characteristics of the property itself.

While I am troubled by the idea of approving, in part, the siting of a
manufactured home at an elevation 4.5 feet below the base flood level, I
conclude the hardship standard has been met given the phrasing of the standard.
However, a corollary of this interpretation of the ordinance is that this variance
will remain valid only so long as the property is occupied by Lucy Swank.

Findings and Decision in HV 23-92, dated December 7, 1992 at page 7.

In this case, there is no showing of financial hardship to the developer as there was
to the individual homeowner/applicant. The grounds for the hardship offered here would
apply equally well to all new houses in the floodplain. If all houses qualified for a variance
then the purpose of the flood plain protection provisions would be subverted.

For this reason, despite the more permissive (non-traditional) hardship standard in
the County Code, I find that the reasons offered by the apphcant are insufficient to justify

“a variance.

(c) MCC 11.15.6323(B)(3): The Variance Is 'I‘lle Minimum Necessary
MCC 11.15.6323(B)(3) provides:

(3)  The variance is the minimum necessary to afford relief.
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The applicant did no provide any information about the possibility of raising the |

foundation higher than was proposed, albeit less than the height necessary to avoid flooding

- the ground floor. The apphcant has not carried its burden of proof with respect to this
criterion. : : -

(d) MCC 11.15.6323(B) (4): No Additional Threats To Public Safety, Public
Nuisance, Fraud Or Conflicts With Existing Laws

MCC 11.15.6323(B)(4) provides:

(4)  The granting of the variance will not result in additional threats to public -
safety, extraordinary public expense, create nuisances, cause fraud or
victimization of the public or conflict with existing local laws or
ordinances. :

(i)  Threats To Public Safety, Extraordinary Pubic Expense

“The possible additional threats to public safety and sources of extraordinary expense
are (1) displacement of floodwaters by the house, (2) possible damage caused by the house
if it were to float free during a flood, (3) the public resources which would be expended to

" rescue residents of the dwelling in the event of a flood. :

Floodwater dlsplacement by this property will be neghg1ble provided the apphcants '
satisfy MCC 11.15.6315(H), which requires hydrostatic equalization "by allowing for the
entry and exit of floodwaters" for all parts of the house "subject to flooding." ‘

The house should not float free provided the applicants satisfy MCC 11.15. 6315(D)
which requires the house to be "anchored to re51st flotation."

(ii) - Create a Nuisance

- The house, with or without a flood plain variance, would not constitute a "nuisance"
as that term is used in planning and tort law. This part of the standard has been satisfied.

(ili) Fraud and Victimization

With regard to the "fraud and v1ctumzat10n element m the 1992 Mercer/Swank
variance I said: S

Fraud and victimization of the public would occur if the approval of the

" variance would lead unwitting purchasers to acquire the property without
knowledge of the risk of serious flood damage. In this case, this variance

proceeding has left no doubt that all of the applicants are well aware that the
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bottom of the house is resting 4.5 feet below the 100 year flood level. In
addition, adjoining property owners who signed a petition supporting a variance
‘to the flood elevation requirement are also aware that the property lies within the
flood fringe. Finally, by making the variance personal to the applicant,
subsequent purchasers will be put on notice of the circumstances of the property.

The circumstances in this case are quite different; since the applicant is not the
prospective resident, there may well be unwitting purchasers who could acquire the house
without being aware that it was located within the flood plain.

During the hearing, Mr. John Mahaffey of Georgetown Realty referred to a new
statute ‘which would require this disclosure of the fact the property was within the flood
plain. He was unable to provide a citation to the Oregon Revised Statutes at the hearing.
My review of the statutes revealed ORS 104.465. "Seller’s Property Disclosure And
Disclaimer Statements." ORS 104.465(2)(b) specifies the contents, ("in substantially the -
following form") of the seller’s disclosure statement. This includes, under section 8,
"General™: "D. To your knowledge, is the property in a designated flood plain?"

However, ORS 105.470(1) excludes "[t]he first sale of a dwelling never occupied” -
from the disclosure requirements in ORS 105.465.

After the hearing, Mr. Mabhaffey sent the County an undated letter, which stated.

Enclosed is a disclosure form which we will fill out when we sell the homes on
S.E. Liebe. We would be happy to accept a directive that the buyers are to
receive this form concerning the 100 year flood plain. '

Unfortunately, no disclosure form appears in the file. Even if one did, the County has no
means of monitoring or enforcing such a disclosure requirement.

Based on this record, I am unable to conclude that fraud or perhaps unwitting
victimization would not occur in the event a purchaser acquired -the property without
knowledge of the location in the flood plain and there lives or property were damaged in

- a flood.

~ (iv)  Conflicts With Existing Local Laws Or Ordinances

The local laws and ordinances governing this application are expressed in the County
Code and Plan. Given a flndmg that they have been satisfied, there is no "COIlﬂlCt with -
existing local laws or ordinances." :

Hearings Officer’s Decision 11 ‘ . FD 1-94
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(e) Conclusxon With Respect To Vanance From The Flood Elevation
Requirement

I conclude that the applicant has satisfied the variance. standards in MCC
11.15.6323(B)(1) and not satisfied the standards in MCC 11.15.6323(B)(2), (3) and (4), as
applied to its request for a variance from the flood elevation requlrement in MCC

11.15. 6315(B)
3) Variance From The Flood-Proofing Requirements In MCC 1'1.15.6315(F)
As quoted above, MCC 11.15.6315(F) requires that in "all new construction:"

the electrical, heating, ventilation, plumbing and air conditioning equipment and
other service facilities. shall be designed and/or located so as to prevent water
from entering or accumulating thhm the components during condztlons of

flooding.

Subsections (2), (3) and (4) of the variance standard are not satisfied for the reasons
given prev10usly with respect to the variance for the flood elevation variance. '

D. Applicable Sections Of The County Comprehensive Plan
1. Policy 14; Development Limitations
Comprehensive Plan Pohcy 14 is to

DIRECT DEVELOPMENT AND LAND FORM ALTERATIONS AWAY
FROM AREAS WITH DEVELOPMENT LIMITATION EXCEPT UPON A
SHOWING THAT DESIGN AND CONSTRUCTION TECHNIQUES CAN
- MITIGATE ANY PUBLIC HARM OR ASSOCIATED PUBLIC COST, AND
MITIGATE ANY ADVERSE EFFECTS TO SURROUNDING PERSONS OR
PROPERTIES. DEVELOPMENT LIMITATIONS AREAS ARE THOSE
WHICH HAVE ANY OF THE FOLLOWING CHARACTERISTICS:

* Kk % k %
C. LAND WITHIN THE 100 YEAR FLOOD PLAIN

Multnomah Compfehensive Framework Plan at page 58.

Under the terms of Policy 14 and the implementation strategies, see Multnomah
Comprehensive Framework Plan at 59, I find this policy has been implemented by the Flood
Hazard District and has no independent application to this action.
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2. Policies 37 And 38, In General -

Both policy 37, "Utilities" and Policy 38, "Facilities” are prefaced begin with the
statement: "The county’s policy is to require a finding prior to approval of a legislative or
quasi-judicial action that * * * " "Action" is defined in MCC 11.15.8205 as a :

a proceeding in which the legal rights, duties or privileges of specific pdnies are
. determined only after hearing in which such parties are entitled to appear and be
heard, including requests for: * * * ’

(D) Variances, except as otherwise provided herein;

Sk ok ok ok

(F) Other requests for permits and other contested cases determining permissible
uses of specific property.

: Because this is a proceeding on an application for a variance, I find that it is an
"action" and that consequently both of these policies apply.

As noted above, satisfaction of standards not addressed by the applicant to date,
could be determined by the Planning Director before, or in conjunction with, either an
appeal or the issuance of a building permit. Because compliance with Policies 37 and 38
may require the exercise of judgment as to facts and interpretation of the policies, notice
of this subsequent decision and an opportunity for a hearing should be provided. ORS
197.763(2), 215.416, Rhyne et al vs. Multnomah County, Swan & Trotter,  Or LUBA -
-(1992.) . _ : '

3. Plan Policy 37: "Utilities"
Multnomah County Plan Policy 37, "Utilities" provides: .
' POLICY 37

THE COUNTY’S POLICY IS TO REQUIRE A FINDING PRIOR TO
APPROVAL OF A LEGISLATIVE OR QUASI-JUDICIAL ACTION THAT:

WATER AND DISPOSAL SYSTEM

A THE PROPOSED USE CAN BE CONNECTED TO A PUBLIC
SEWER AND WATER SYSTEM, BOTH OF WHICH HAVE
"ADEQUATE CAPACITY; OR

Hearings Officer’s Decision 13 : FD 1-94
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B. - THE PROPOSED USE CAN BE CONNECTED TO A PUBLIC
WATER SYSTEM, AND THE OREGON DEPARTMENT OF
ENVIRONMENTAL QUALITY (DEQ) - WILL APPROVE A
SUBSURFACE SEWAGE DISPOSAL SYSTEM ON THE SITE; OR

C. THERE IS AN ADEQUATE PRIVATE WATER SYSTEM, AND THE
OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY (DEQ)
WILL APPROVE A SUBSURFACE SEWAGE DISPOSAL SYSTEM
ON THE SITE; OR

'D.  THERE IS AN ADEQUATE PRIVATE WATER SYSTEM, AND A PUBLIC
SEWER WITH ADEQUATE CAPACITY.

Multnomah County Comprehenswe Framework Plan; Volume 2: Policies (September 1983)
at 167.

~ As noted previously, the applicant would connect the proposed house to the City of
Portland’s sewer system. The signed Portland Fire District review establishes the existence
of a hydrant 70’ from the residence with adequate water pressure nearby. From this I
conclude the house would also be served by City water. This evidence is sufficient to carry
the applicants’ burden of proof with respect to this portion of Policy 37. "

The remainder of Policy 37 provides:
DRAINAGE

E THERE IS ADEQUATE CAPACITY IN THE STORM WATER
SYSTEM TO HANDLE THE FUN-OFF; OR _

F. -  THE WATER RUN—OFF CAN BE HANDLED ON THE SITE OR
ADEQUATE PROVISIONS CAN BE MADE; AND ‘

G.  THE RUN-OFF FROM THE SITE WILL NOT ADVERSELY AFFECT
THE WATER QUALITY IN ADJACENT STREAMS, PONDS, LAKES
OR ALTER THE DRAINAGE ON ADJOINING LANDS.

ENERGY AND COMMUNI CA TIONS

H  THERE IS AN ADEQUATE ENERGY SUPPLY TO HANDLE THE
NEEDS OF THE PROPOSAL AND THE: DEVELOPMENT LEVEL
PROJECTED BY THE PLAN; AND »

L C OMM UNI CATIONS FACILI TIES ARE AVAILABLE

Hearings Officer’s Decision 14 FD 1-94
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FURTHERMORE, THE COUNTY'S POLICY IS TO CONTINUE
- COOPERATION WITH THE DEPARTMENT OF ENVIRONMENTAL
QUALITY, FOR THE DEVELOPMENT AND IMPLEMENTATION OF A
GROUNDWATER QUALITY PLAN TO MEET THE NEEDS OF THE

COUNTY.

Multnomah County Comprehensive Framework Plan; Volume 2: Policies (September 1983)
at 168.

There is no evidence in the record concerni‘ng energy and communications facilities,
subsections E, F, G, H and I, although the location of the property within the urbanized
portion of the County suggests these facilities are readily available.

The failure to address these standards is grounds for denial. However, the applicant
might be able to address them in the event of a de novo appeal of this decision.

The concludmg paragraph of Pohcy 37i is mapphcable to thlS quasuudlmal proceeding.
4. Plan Policy 38: "Facnhtxes

Multnomah County Plan Pohcy 38, "Facilities" pr0v1des

POLICY 38

THE COUNTY’S POLICY IS .TO REQUIRE A FINDING ‘PRIOR TO
APPROVAL OF A LEGISLATIVE OR QUASI-JUDICIAL ACTION THAT:

SCHOOL

A. THE APPROPRIATE SCHOOL DISTRICT HAS HAD AN
'OPPORTUNITY TO REVIEW AND COMMENT ON THE
PROPOSAL. ,

FIRE PROTECTION

B. THERE IS ADEQUATE WATER PRESS URE AND FLOWF OR FIRE
FIGHTING PURPOSES; AND ‘ _ .

C. - THE APPROPRIATE FIRE DISTRIC'T HAS HAD AN
* -OPPORTUNITY TO REVIEW AND COMMENTS [sic] ON THE
PROPOSAL.

POLICE PROTECTION
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D. THE PROPOSAL CAN RECEIVE ADEQUATE LOCAL POLICE
PROTECTION IN ACCORDANCE WITH THE STANDARDS OF
THE JURISDICTION PROVIDING POLICE PROTECTION.

* Multnomah County Comprehensive Framework Plan; Volume 2: Pohc1es (September 1983) |

at 169-170.

The David Douglas School District rcfurned the "School District Review" from, with

the signature of the Dr. Ron Russell, Assistant Superintendent, dated February 8, 1994.
(The "no comment" box was checked.) This satisfies the requirement in subsection A of

policy 38 that the school district has "an opportunity to review and comment on the

proposal.”

The completed Portland Fire District Review form, signed by Don Patty (undated),

Plans Review provides sufficient evidence satisfying subsection B,("there is adequate water

pressure and flow for fire fighting purposes") and C (the fire district "had an opportunity to
review and comment on the proposal. ")

Lt. Bill Goss,, of the Multnomah County Sheriff's Office returned the "Police Services
Review" form, dated February 8, 1994, indicating there would be an "adequate" level of
service "available to serve the proposed project.” :

The applicant has satisfied Policy 38.

E. State Statutes, Goals And Administrative Rules Appli_czible’To The Decision

The provisions of state law governing county quasijudicial decisions, found i in ORS
197.763 and 215.416 apply to this proceeding. They have been fulfilled through the notice
of, and conduct of the hearing on this matter.

No other provisions in ORS Chapters 197 and 215 are applicable

- No statewide planning goals and no Oregon Admlmstratlve Rules mterpretmg those
goals apply to this quasijudicial permitting proceeding.

VI. CONCLUSIONS AND ORDER'
A. Standards Which The Applicant Has Not Satisfied

I find that the evidence and argument offered by the applicant is insufficient to satisfy

~ the "hardship" standard in MCC 11.15.6323(B)(2) and the "minimum variance necessary".
standard in MCC 11.15.6323(B)(3), with respect to the applicant’s request for a variance to
the flood elevation standards and its implied request for a variance to the flood-proofing
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requirements of MCC 11.15.6315(F).

. Talso find that the applicant failed to satisfy the "fraud" and "victimization" provisiohs
in MCC 11.15.6323(B)(4), as to the flood elevation variance to MCC 11.15.6315(B) and the
flood-proofing variance to MCC 11.15.6315(F).

These are grounds for demal

B. Standards Which The Apphcant Failed To Address :

The applicant did not offer evidence addressing compliance with several provisions

1in the County Code and some of the applicable Plan policies. These standards and policies

are:
- MCC 11.15.6315(G)
MCC 11.15.6315(H)
Plan Policy 37 §§(E) through (I)
Comprehenswe Framework Plan Policy 37, Sectlons E through L
~ The applicant’s failure to carry its burden of proof for these standards, is grounds for
denial. s ' :

C. Standards Which The Applicant Has Satisﬁed

 The applicant has satlsfled the followmg apphcable sections of the County Code and
County Plan: > ,

- MCC 11.15.6323(B)(1), as to flood elevation variance to MCC 11.15.6315(B)
MCC 11.15.6323(B)(1), as. to flood-proofing variance to MCC 11.15.6315(F)
MCC 11.15.6323(B)(4), in part, as to flood elevation variance to MCC 11.15.6315(B)
MCC 11.15.6323(B)(4), in part, as to flood-proofing variance to MCC 11.15.6315(F)
Comprehensive Framework Plan Policy 14
Comprehensive Framework Plan Policy 37, Subsections A through D
Comprehensive Framework Plan Policy 38.

D. Standards Which Are Ihapplicable

| Although the following standards appear in otherwise relevant code sections, I found
them inapplicable to this application or this proceeding:

MCC 11.15.6315(A);(B),(C),(D),(E),(I)
MCC 11.15.6323(A),(C),(E)
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ORDER
For the foregoing reasons, the apphcatlon is $emed - // /"
| 7 i J/} 1994 // Y /WKW
Date ! ' -/ ‘R(Yberth leerty, Hearm s Officer
/
_Slgned by the Hearmg,s Officer: ' March 1, 1994
Decnsnon Malled to Partles | March 21, 1994
Decision Submitted to Board Clerk: "~ March 21, 19945
Lay day to Appeal Decision: 4:30 p.m., April 1, 1994

Reported to Board of County _Comrhissioners: 1:30 p.m., April 12, 1994

Appeal to the Board of County Commissioners

~ The Hearings Officer Decision may be appealed to the Board of County Commis-
sioners (Board) by any person or organization who appears and testifies at the
‘hearing, or by those who submit written testimony into the record. An appeal must
be filed with the County Planning Division within ten days after the Hearings
Officer decision is submitted to the Clerk of the Board. An appeal requires a com-
pleted “Notice of Review" form and a fee of $300.00. Instructions and forms are
available at the County Planning and Development Office at 2115 SE Morrison
Street, Portland.

Failure to raise an issue by the close of the record at or following the final hearing,
(in person. or by letter), precludes appeal to the Land Use Board of Appeals
(LUBA) on that issue. Failure to provide specificity on an issue sufficient for the
Board to respond, precludes appeal to LUBA on that issue.

To appeal the Hearings Officer decision, a “Notice of Review” form and fee must

be submitted to the County Planning Director. For further information call the
Multnomah County Planning and Development Division at 248-3043.
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BOARD BRIEFING ‘Date Reguested:

MEETING DATE: May 10 1994

AGENDA NO: __ D“{

{ -
(Above Space for Board Clerk’s Use ONLY')

AGENDA PLACEMENT FORM

SUBJECT: FD 3-94 Public Hearing.— DeNovo

Amount of Time Needed:

REGULAR MEETING: Date Reguested: __. | May 10, 1994
Amoﬁbt‘of Time Needed: 45 Minutes
DEPARTMENT : DES DIVISION: " Planning
CONTACT: R. Scott Pemble : TELEPHONE #: 3182
) BLDG/ROOM #: 412/103
' PERSON(S) MAKING PRESENTATION: Bob Hall
TION Uz * | (x) DENIAL

{7 INFORMATIONAL ONLY {] POLICY DIRECTION [] APPROVAL [] OTHER

SUMMARY (Statement of rationale for action regquested, personnel and

fiscal/budgetary zmpacts, if applicable):
5[\01@-} Restrroules R slzalaq

FD 3-94 Public Hearing - DeNovo
Review the Hearings Officer Decision of denial for a variance of
4.5 feet to the finished ffoor elevation of a proposed single
family residence for property located at 11950 SE Liebe Street.

This Decision has been appealed by the appiicant.

Time Allowed for Testimony - 20 Minutes .

SIGNATURES REQUIRED: ’ gg'
’ . . . . g:‘_f“
ELECTED OFFICIAL: . . 9
ol (A4,
) J / .
DEPARTMENT ANAGER: v Wé/
A7 /

ALL ACCOMPANYING DOCUMENTS MUST HAVE REQUIRED SIGNATURES
Any_Questions: Call the Office of the Board Clerk 248-3277/248-5222
0516C/63
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BOARD HEARING OF May 10, 1994

Gty i ASTENTE S COLNTTY TIME . 2:00pm

CASENAME  Flood Hazard Variance o " NUMBER | FD 3-94
1. Applicant Name/Address _ |

Gregory J. Frank ‘ ACTION REQUESTED OF BOARD

PO. Box 19478 | U Affirm Plan.Com./Hear.Of

Fortland 97280 | ™ Hearing/Rehearing

- » | U Scope of Review
2. Action Requested by Applicant : - on the record
- Reversal of Hearing Officer’s decision in the matter of a request E De Novo
for a 4.5 foot height variance to the finished floor elevation for U New Information allowed

a proposed single family residence on property within the Flood

Hazard district.

‘Planning Staff Recommendation

Approval
Hearings Officer Decision:
Denial

If recommendation and decision arc'different, why? '

'Thc Hearings Officer found that the applicant had failed to demonstrate compliance with the standards

for sewage disposal, certification of hydroistatic equalization, exceptional hardship to the applicant, and
that fraud and victimization might occur to future purchascré‘ofthcb property. He also found that the
applicant had not provided information regarding Comprehensive Plan Policy #37 with respect to drainage

and energy and communications.

ISSUES
(who raised them?)

The appearance of a house with a foundation five feet higher than that of surrounding residences (neigh-

bor).

. The low probability of flooding in the area based on over twenty years of observation (neighbor).

Do any of these issues have policy implications? Explain.

No



DEPARTMENT OF ENVIRONMENTAL SERVICES
DIVISION OF PLANNING AND DEVELOPMENT '
2115 SE Morrison Street
~ Portland, Oregon 97214 (503) 248-3043

May 10, 1994

NOTICE OF PUBLIC HEARING

This notice concems @ public hearing schcdulcd to consider the land use cases
cited and described below:

Case Files: : FD 3-94
Scheduled Before: Board of County Commissioners

Hearing Date, Time, & Place: MAY 10, 1994 at 2 00 p.m. .
Multnomah County Courthouse, Room 602
1021 SW 4th Avenue, Portland

Scope of Review: De Novo

Time Allowed for Testimony: 20 minutes per side.

Proposed Actions and Uses: ~ Variance of 4.5 feet to the finished floor. elevation of a
' proposed single familyresidence

Location of the Proposal: 11950 SE Liebe Street
Legal Description of Property: Parcel #3 of Partition Plat 199349
Plan Designation: _ _ Urban Low 'Density Residential

Zoning District: LR-7/FF — Urban Low Density Residential Dlsmct
Flood Fringe overlay district

Applicant: Mike Tataro, Oregon Trail Custom Homes
P.O. Box 20686 '
Portland, OR 97220

Property Owner . : Same
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APPEAL SUMMARY: Appellant appeals a February 16, 1994 Hearings Officer decision which
denied application FD 3-94 for a 4.5 foot variance to the finished floor elevation of a
proposed single family residence for property located at 11950 SE Liebe Street. A
Notice of Review (appeal) of FD 3-94 was filed on April 1, 1994. On April 12, 1994, the
appeal was reported to the Board and the Board acted to hear the appeal de novo. The
Board will limit testimony to twenty minutes per side.

PuBLIC PARTICIPATION AND HEARING PROCESS: Application materials and the grounds for appeal are

available for inspection at no cost at lcast 20 days prior to the hearing. Copies may be purchased
for 30-cents per page. For further information on this case, call Bob Hall at 248-3043 [M-F,
8:00-4:30].

To comment on the this proposal, you may write to or call the Planning Division or attend and
speak at the hearing. All interested parties may appear and testify or submit written com-
ment to the Board of Commissioners. All comments should address the approval criteria appli-
cable to the request, but be limited to the Scope of Review listed on the front page of this
notice. The hearing procedure will follow the Board of Commissioner's Rules of Procedure
(enclosed) and will be explained at the hearing. '

The Board's decision on the item may be announced at the close of the hearing, or upon continu-
ance to a time certain. A written decision will be mailed to the participants and filed with the
Clerk of the Board of County Commissioners usually within ten days of the announcement. The
decision of the Board of County Commissioncrs may be appealed to State.Land Use Board of
Appcals (LUBA) by either the applicant-or other hearing participants. :

Failure to raise an issue in person, or by letter, or failure to provide sufficient specificity to allow

the Board of County Commissioners an opponumty to respond to the issue precludes subsequent
appeal to LUBA on that issue. :

VARIANCE TO THE FLOOD PLAIN ELEVATION APPROVAL CRITERIA
[ref. MCC 11.15.2172(C)]

MCC -11.15'.6315 : FLOOD HAZARD DEVELOPMENT STANDARDS
3 MCC 11.15.6315(A): State Buil’ding Code Compliance

MCC 11.15.6315(A) requires “all new construction and substantial improvement shall be
constructed in conformance with Oregon State Building Codes.”

(2) MCC 11.15.6315(B): Flood Elevation Requirement'
MCC 11.15.6315(B) provides, in part:

New construction and substantial improvément of any residential structure,
including manufactured homes, shall have the lowest floor, including basement,
elevated to at least one foot above the base flood level. * * * *
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3) MCC 11.15.6315(C): Floodproofing Of Nonresidential Stru'ctures

MCC 11.15. 6315(C) (floodproofing of structures) is 1napphcable because it applies only to

new construction and substantial improvement of her non-resi

tial structure * * * . This is an application for approval of the construction of a remdennal structure.

4) MCC 11.15.6315(D): Foundation and Anchoring |

MCC 11.15.6315(D) is inapplicable b_ecauSe it applies only to manufactured homes.

» (5 MCC 11.15. 6315(E) Foundatlons And Drainage In Mobile Home
Parks And Subdivisions .

MCC 11.15. 6315(E) is 1napphcable because it applies only to manufactured homes

(6) ' MCC 11.15. 6315(F) Prevention Of Infiltration OfWater Into
Household Utility Systems

MCC 11‘.15.6315(F) requires that in “all new construction:”

the electrical, heating, ventilation, plumbing and air conditioning equipment and
other service facilities shall be designed and/or located so as to prevent water from
entering or accumulating within the components during conditions of flooding.

) MCC 11.15.6315(G): Standards For Sewage Disposal Systems

MCC 11. 15 6315(G) requxres new and replacement water and sewer disposal systems to be
de51gned to:

(1) Minimize infiltration of flood waters into the system;
(2) Minimize discharge from systems into flood waters;

(3) Avoid impairment or contamination during flooding.

8 | MCC 11.15.6315(H): Certification Of Hydrostatic Equalization

- MCC 11.15.6315(H) require's that the portions of the dWelling “below the lowest floor that |
are subject to flooding [will] automatically equalize the hydrostatic flood forces * * * .”

9) MCC 11.15.6315(I): Exemptions‘For Land Above Flood Level

MCC 11.15.6315(1) is inapplicable because it authorizes exemptions. from the requirements
of MCC 11.15.6315 when a surveyor demonstrates the land is 1 foot or more above base flood level.
The applicants and staff concur that the property is 6 feet below base flood level.
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(10) MCC 11.15.6315(J): ‘Exemption For Historic Structures
- MCC 11.15.6315(J) is inapplicable because it authorizes an exemption from MCC
11.15.6315 for the reconstruction, rehabilitation or restoration of “structures listed on the National

Register of Historic Place or the State Historic Site Inventory.” There is no structure on the site and
thus it cannot be on the Historic Site registry or Historic Site Inventory.

C. MCC 11.15.6323: VARIANCE STANDARDS

(1). -~ The Applicable Portions Of Tﬁe Variance Provisions

The vériance standards are set out in the five subsections of MCC 11.15.6323(B). The fifth
subsection applies only to structures in “an area identified as the ﬂoodway” As found above, the
variance is for property in the flood fringe, not the ﬂoodway

(2) | Variance From Flood Elevation Requnrements In MCC 11.15.6315(B)

(a) MCC 11.15.6323(B)(1): Lot Size And Surrounding Development
MCC 11.15. 6323(B)(1) provides:
(1) The site of the proposed variance is a lot of one-half acre or less in size and

is surrounded by and contiguous to lots with existing structures constructed
below the base flood level.

(b) MCC 11.15.6323(B)(2): Exceptional Hardship to the Applicant
MCC 11.15.6323(B)(2) provides:

(2)  Failure to grant the variance wzll result in exceptzonal hardship to the applz-
cant;

(c) MCC 11.15.6323(B)(3): Variance Is Minimum Necessary
MCC 11.15.6323(B)(3) provides:
(3 ) The variance is the mz’nimum necessary to afford relief.

(d) MCC 11.15. 6323(B)(4) No Additional Threats To Public Safety,
Public Nuisance, Fraud Or Conﬂlcts With Exnstmg Laws

MCC 11.15.6323(B)(4) provides:
(4).  The granting of the variance will not result in additional threats to public

safety, extraordinary public expense, create nuisances, cause fraud or victim-
ization of the public or conflict with existing local laws or ordinances.
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E. APPLICABLE SECTIONS OF THE COUNTY COMPREHENSIVE PLAN
1. . Policy 14; Development Limitations
' Comprehensnve Plan Policy 14 is to

DIRECT DEVELOPMENT AND LAND FORM ALTERATIONS AWAY FROM
AREAS WITH DEVELOPMENT LIMITATION EXCEPT UPON A SHOWING THAT
DESIGN AND CONSTRUCTION TECHNIQUES CAN MITIGATE ANY PUBLIC
HARM OR ASSOCIATED PUBLIC COST, AND MITIGATE ANY ADVERSE
EFFECTS TO SURROUNDING PERSONS OR PROPERTIES. DEVELOPMENT
LIMITATIONS AREAS ARE THOSE WHICH WILL HAVE ANY OF THE FOLLOW-
. ING CHARACTERISTICS:

* %k k %

C.~ LAND WITHIN THE 100 YEAR FLOOD PLAIN

2. Policies 37 And 38, In General

Both policy 37, “Utilities” and Policy 38, “Facilities” are prefaced with the statement: “The
county’s policy is to require a finding prior to approval of a leglslauve or quasi-judicial action that *
. x ok 2 ¥Action” is defined in MCC 11.15.8205 as:

a proceeding in which the legal rights, duties or privileges of specific parties are
determined only after hearing in which such parties are entitled to appear and be
heard, mcludzng requests for:

(D) Variances, except as otherwise provided herein,

X K X

(F) Other requests for permits and other contested cases determining permlsszble
uses of speczfzc property.

3. Plan Policy 37: “Utilities”
Multnomah County Plan Policy 37, “Utilities” provides:

THE COUNTY’S POLICY IS TO REQUIRE A FINDING ‘PRIOR TO APPROVAL
OF A LEGISLATIVE OR QUASI-JUDICIAL ACTION THAT:

WATER AND DISPOSAL SYSTEM

A. THE PROPOSED USE CAN BE CONNECTED TO A PUBLIC SEWER AND
WATER SYSTEM, BOTH OF WHICH HAVE ADEQUATE CAPACITY; OR -
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B. THE PROPOSED USE CAN BE CONNECTED TO A PUBLIC WATER SYS-
TEM, AND THE OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY
(DEQ) WILL APPROVE A SUBSURFACE SEWAGE DISPOSAL SYSTEM ON-
THE SITE; OR '

C. THERE IS AN ADEQUATE PRIVATE WATER SYSTEM, AND THE OREGON
. DEPARTMENT OF ENVIRONMENTAL QUALITY Y (DEQ) WILL APPROVE
A SUBSURFACE SEWAGE DISPOSAL SYSTEM ON THE SITE; OR

D. THERE IS AN ADEQUATE PRIVATE WATER SYSTEM, AND A PUBLIC
SEWER WITH ADEQUATE CAPACITY.

The remainder of Policy 37 provides:
DRAINAGE

E. THERE IS ADEQUATE CAPACITY IN THE STORM WATER SYSTEM TO
HANDLE THE FUN-OFF; OR

F.  THE WATER RUN-OFF CAN BE HANDLED ON THE SITE OR ADEQUATE
PROVISIONS CAN BE MADE; AND

G. THE RUN OFF FROM THE SITE WILL NOT ADVERSELY AFFECT THE
WATER QUALITY IN ADJACENT STREAMS, PONDS, LAKES OR ALTER
THE DRA]NA GE ON ADJOINING LANDS.

ENERGY AND COMMUNICATIONS

'H. THERE IS AN ADEQUATE ENERGY SUPPLY TO HANDLE THE NEEDS
OF THE PROPOSAL AND THE DEVELOPMENT LEVEL PROJECTED BY
THE PLAN AND '

I.  COMMUNICATION FACILITIES ARE AVAILABLE. FURTHERMORE, THE
COUNTY'S POLICY IS TO CONTINUE COOPERATION WITH THE
- DEPARTMENT OF ENVIRONMENTAL QUALITY Y, FOR THE DEVELOP-
MENT AND IMPLEMENTATION OF A GROUND WATER QUALITY PLAN

T0 MEET THE NEEDS OF THE COUNTY.

The concluding paragraph of Policy 37 is inappli_cable. ,
4. Plan Policy 38: “Facilities”
Multnomah County Plan Policy 38, “Facil‘ities”yprovides:

THE COUNTY’S POLICY IS TO REQUIRE A FINDING PRIOR TO APPROVAL
A LEGISLATIVE OR QUASI-JUDICIAL ACTION THAT:
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SCHOOL -

A. THE APPROPRIATE SCHOOL DISTRICT HAS HAD AN OPPORTUNITY _
TO REVIEW AND COMMENT ON THE PROPOSAL. '

IR TECT,

B. THERE IS ADEQUATE WATER PRESSURE AND FLOW FOR FIRE FIGHT-
ANG PURPOSES; AND

C. THE APPROPRIATE FIRE DISTRICT HAS HAD AN OPPORTUNITY TO
REVIEW AND COMMENTS [szc/ ON THE PROPOSAL.

" POLICE PROTECTION

D. THE PROPOSAL CAN RECEIVE AD'EQUATE LOCAL POLICE PROTEC-
TION IN ACCORDANCE WITH THE STANDARDS OF THE JURISDICTION
PROVIDING POLICE PROTECTION. .




NOTICE OF REVIEW

1. Name: Framk = . . J. ___ Gregory
Last Middle ' ‘ First
2. Address:____P.O, Box 19478 , Portland Oregon 97280
SfrfetorfBox_, City. o Statéadd-Zip.Codé"

3. Telephone: ( 503 ). 244 - 6811

4. If servingasa representative of other persons; list their names.and:addresses:’
Representative for:
Mike Totaro
" Oregon Trail Custom Homes
~ P.O. Box 20686
; Applicant

--of a sub&wéion eto: )‘7
...................... FD 3 94 #419

) Dcmal of request for variance to flood hazard standards by Hearings Officer.
 Officer., . .
n

6. The'decision was: agﬁgaeeé by the

Submitted to Board Clerk on March 21, 1994

. Hearin

Pursuant to MCC 11 158225 (AXY(1) "Those person entitled to notlce under MCC

11..15.8220(C) wha also make an appearance before the approval authority” are partys.
. MCC 11,15 8220 (C)(1) include’s the "applicant”. Applicant appeared before the Hearings .. .
. Qfficer..




“. 8, Grounds for Reversal of Decision (use additional sheets if necessarv):

See attached additional sheets

9, Scope of Review (Check Onej:

| On the Record

(a)
() [ ] On the Record plus Additional Testimony and Evidence
(¢) Lx_]De Novo (i.e., Full Rehearing) ~ S¢e #10 Below

10.If you checked 9(b) or (¢), you must use this space fo present the
grounds on which you base your request to introduce new evidence
(Use additional sheets if necessary). For further explanation, see handout

. entitled Appeal Procedure.

The Multnomah County Board of Commissioners, on March 22, 1994,

adopted Resclution 94-56, which established the Scdpe of Review

for the nexty five appealed cases.

Accordingly, the Board will consider all evidence submitted to

the Hearings Officer and any new relevant evidence submitted by

o]

e
parties.

Signed: C(f\‘\m\qw L Date: _ April 1, 1994

7
7.
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e
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8. Grounds for Reversal of Decision (additional comments to Notice of Review)

The Hearings Officer's decision should be reversed based upon the staff report
dated February 16, 1994 (which recommended approval of the requestcd variance) and
for the followmg reasons::

1. MCC 11.15. 6323 (B)(2) "Fazlure to grant the variance will result in
exceptional hardship to the applicant.”"

- The Hearings Officer found "no showing of financial hardship" and concluded
that the "reasons offered by the applicant are insufficient to justify a variance." The
- Hearings Officer disregarded the staff's and applicant's interpretation of "hardship."

There is undoubtedly a financial hardship to the applicant. If the variance is not
granted then, in order to build a house on the subject property, an eight foot (8') high
foundation will be required. Such a home in this neighborhood would be totally out of
design character. In fact, according to the application the property might not even be
marketable at a reasonable sales price. In addition, construction of an eight foot (8') high
foundation would increase construction costs by $12,500 (12.5%). Increasing the price of
the property to reflect the increased cost would price the house out of the neighborhood's
market. In essence, such a house might not even sell at a breakeven price. The applicant
has clearly demonstated at least a $12,500 hardship unless the variance is granted.

2. MCC11.115.6323 (B)(3) "The variance is the minimum necessary to
afford relief.”

The Hearings Officer stated that the applicant "did not provide any information
about the possibility of raising the foundation higher than was proposed..." This is not an
entirely accurate statement by the Hearings Officer. The applicant proposed a thirty inch
(30") foundation which would be in conformance with the neighborhood and be of a
conventional appearance. The applicant, by implication, indicated that above a thirty
inch (30") foundation costs would increase (hardship), continuity of the neighborhood
would be diminished, and marketability would be decreased. The applicant is not
" required to demonstrate to mathematical certainty the absolute point of minimum relief.
The applicant concurs with the staff's position that the proposed variance does in fact
represent the minimum necessary variance. to afford relief. The applicant intents to
submit additional support regarding this matter to the Board at the de novo hearing.

3. MCC 11.15.6323 (B)(4) "The granting of the variance will not result in
- additional threats to public safety, extraordinary public expense, create
nuisances, cause fraud or victimization of the public or conflict with
existing local laws or ordinannces”

The applicant agrees with the staff's analysis and conclusion regarding MCC
11.15.63223 (B)(4). The applicant disagrees with the Hearings Officer's reasoning and
conclusion. There will be no "unwitting victimization in that the applicant is fully aware
of the flood hazard. If the Hearings Officer was truly concerned about future purchaser's
a simple condition to the granting of the variance would have alleviated any such fears: a
required notice in the deed indicating the location of the property within a flood fringe of
a flood hazard district. Applicant would agree to record a deed containing such a notice.
These types of deed notices are very common in Multnomah County and the Clty of -
Portland.

Page 1 of 2 - Additional Comments FD 3-94



4. MCC 11.15. 6315 ® ”Prevennon of infiltration of water into household
utility systems”

The Hearings Officer incorrectly interpreted “the applicant's materials as an
application for a variance from flood proofing requirements of MCC 11.15.6315 (F) as
well as the flood elevation requirements of MCC 11.15.6315 (B)." The applicant and
staff agree that applicant requested a variance from MCC 11.15.6315 (B); but not a
variance from MCC 11.15.6315 (F). The applicant and staff agree the correct
* implementation of MCC 11.15.6315(F) is that construction details will be regulated by
building codes and the City of Portland (re State Plumbing, Heating, Ventilation and Air
Conditioning Codes). The applicant has satisfied this section of the Code and will be
held accountable by the appropriate regulatory agency at the appropriate time.

5. MCC 11.15.6315 (G) "Standards for Sewage Disposal Systems"

The Hearings Officer indicted that the applicant did "not address the issue of -
whether the sewer connection will satisfy the flood infiltration standards in MCC
11.15.6315 (G)." The Hearings Officer is mistaken, First, the application and staff
noted that the sewer connection on this property would have to be made in conformance
to the Mid-County Sewer District's Rules of Connection. Secondly, the Hearings Officer
is again trying to intercede in the building permit process; which he admits on page 4 of
his decision, will be determined by others (ie Planning Director, City of Portland, etc.)

6. MCC 11.15.6315 (H) ‘Certification of Hydrostatic Eqﬂalization”

The Hearings Officer erred in requiring the applicant to present a "certification by
a registered professional engineer..." at the time of the request for the variance. The staff
position, which the applicant contends is correct, is that compliance with MCC
11.15.6315 (H) "w1ll be determined by the Planning Director in conjunction with the
building permit" (page 4 of staff report). -Applicant has agreed, at the appropriate t1me
- to file the required certification.

7. Comprehensive Framework Plan Policy 37, Sections E through I.

The applicant disagrees with the Hearings Officer's application of these sections
of the Comprehensive Plan to the subject case. The applicant concurs with the staff
position and contends that a proper interpretation of these sections would permit a

"determination by the Planning Director in conjunction with the building permit decision”
- as to whether the appropriate utilities are present (pages 9 & 10 of staff report). Further,
applicant intends to present evidence to the Board that in fact utilities are in fact present.

8. MCC 11.15.6315 (B)

The Hearings Officer erred in denying the variance requested under MCC
11.15.6315(B) based upon reasons stated in this notice, the application for variance, the
staff report, the staff record, and testimony to be presented to the Board upon the de novo
review.

Page 2 of 2 - Additional Comments FD 1-94




DEPARTMENT OF ENVIRONMENTAL SERVICES
DIVISION OF PLANNING AND DEVELOPMENT
~ 2115 SE MORRISON STREET
PORTLAND, OREGON 97214
(503) 248-3043

DECISION
This Decision consists of Conditions, Findings of Fact, and Conclusions
MARCH 1, 1994

FD 3-94,#419  VARIANCE TO FLOOD HAZARD DISTRICT STANDARDS
- (Construct a Single Family Dwelling Below the 100-year Flood Elevation)

I. INTRODUCTION; NATURE OF THE REQUEST
This application is to construct a single family dwelling on a lot within.the Flood Hazard -
District. Applicant requests a variance from the requirements in Multnomah County Code
(MCC) 11.15.6315. MCC § .6315(B) requires that the floor of new houses in the Flood
‘ Hazard District be “ar least one foot above the base flood level.” The ground elevation of
this property is 205 feet and the base flood elevation in the surrounding area is 211 feet.

Consequently, if constructed without a variance, the finished floor of the new dwelling
would need to be seven feet above existing ground level. - ‘

Location: 11950 SE Liebe Street
" Tax Roll Description: Parcel #3 of Partition Plat 199349
Owner Mike Tataro, Oregon Trail Custom Homes
PO Box 20686 _
- Portland, OR 97220
Applicant Same
Comprehensive Pian: Urban Low Density Residential
Zoning: ‘ LR-7/ FF; Low Density Residential District,

Flood Fringe subdistrict

DECISION:: : Denied entire application, based on the following Findings and
: - ~ Conclusions. '

- FD 3-94
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IL PAltTlES, AGENTS.AND ‘WITNESSF;‘S To THE PRoCEEDING
A. Parties |
The persons, agencies and organizations who submit'ted written or oral testimony i tn
this proceeding on their own behalf are parttes to the proceedings. MCC 11.15.8225(A)(1).
These persons were:
1 Appllcant and Landorvner
- Oregon Trarl Custom Homes, PO Box 20686, Portland, Oregon 97220 (apphcant)
Joseph Vaughn 5761 SE Harrison St Mrlwaukle Oregon 97222 (landowner)
2. ‘Other Persons Supportmg The Application
John Mabhaffey, Georgetown Realty, 10000»NE 122nd, Portland, Oregon 97230
" Roger Adams, 12022 SE Liebe, Portland, Oregon 97266
Brenda Luma, 12021 SE Liebe, Portland, Oregon 97266
| 3. . Persons Opposed To The Application
None |
. B. Agents
Persons who submitted written or testimony, but only in the capacity of a
representative for one of the parties, and not on their own behalf, are agents, not parties
to thls proceedlngs These persons were: :
1. “ ~ Agents For The Applicant . -
Robert Totaro, President, Oregon Trail Custom Homes (at applicant’s address)
Mike Totaro, Vice President, Oregon Trail Custom Homes. (at applicant’s nddress) _
C. Witnesses | | |

Persons appearing to provide information on behalf of someone else, and not as-
parties in their own right, are witnesses. There were no witnesses in this proceeding.

Hearings Officer’s Decision o 3 V v FD 3-94
March 1, 1994 ' ' o _



" IIL. PROCEDURAL ISSUES
A. - Impartiality Of The Hearings Officer

‘ Prior to the hearmg I had no ex parte contacts with the apphcants or anyone else -
concermng the merits of this application. =

I have no f1nanc1al interest in the outcome of this- proceedmg and have no family or
financial relationship with any of the applicants.

B. ~ Other Procedural Issues

The applicants did not allege any procedural violations by the County, prior to, or
-during, the hearmg :

IV. BURDEN OF PROOF

~ The burden of proof is upon the applicant. MCC 11.15.8230(D)

V. REVIEW OF THE STANDARDS, ANALYSIS OF THE EVIDENCE,
FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. MCC Chapter 11.15.6301 Et. Seq The Applxcabxhty Of The Flood Hazard District
: Requirements In General

MCC Chapter 11.15.6301 et. seq., "Flood Hazard Distriet," is applicable, because the
area is within a flood fringe area mapped on Flood Insurance Rate Map; Community Panel
‘Number 410179 0382 B, revised 18 March 1986. The property is not within a floodway. Id.

The sections of the Flood Hazard Chapter containing standards applicable to this
decision are MCC 11.15.6315, "Development Standards" and MCC 11.15.6323, "Variances."
As noted below, I find some subsections of those provisions are inapplicable.

B. MCC 11.15.6315: Flood Hazard Development Standards
| (1) MCC 11.15.6315(A): - State Building Code Compliance
MCC 11.15.6315(A) requires "all new conStfuction and substantial improvement shall
be constructed in conformance with Oregon State Building Codes." - If the permit is

approved on appeal, compliance with this standard will be determined by the Planning
Director before, or in conjunction with, the issuance of a placement.permit.
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The County has an intergovernmental agreement by which it relies on certification
by the City of Portland as to the satisfaction of the State Building Code. The submission
- of an unqualified certification is a decision which does not require the exercise of discretion.
ORS 197.015(10)(b)(A), (B). Therefore, no notice or opportunity for a hearing would be

required.

)

2) MCC 11.15.6315(B): F lood Elevation Requirement -
MCC 11.15.6315(B) provides, in part:

New construction and substantial improvement ,ofiany residential structure,
including manufactured homes, shall have the lowest floor, including basement,
elevated to at least one foot above the base flood level. * * * *

According to the Flood Insurance Rate Maps, the property is at 205 feet about sea
level and the "base flood level" in the surrounding area is 211 feet. The site of the proposed
~ dwelling is shown as being in the "flood fringe," not the "floodway." The applicant proposes
to construct the floor at 206.5 feet, 4.5 below the flood level and seeks a variance for this :
amount, discussed below.

) MCC 11.15.6315(C): Floodproofing Of Nonresidential Structurcs

MCC 11.15.6315(C) (floodproofing of structures) is inapplicable because it applies
only to "new construction and substantial improvement of any commercial; industrial or
other non-residential structure * * * " This is an application for the approval of the siting . -
of a residential structure. :

(4) MCC 11.15.6315(D): Foundation and Anchoring .

- MCC 11.15.6315(D) requires all manufactured homes to be "placed ona permanent
foundatlon and shall be anchored to resist flotation, collapse and lateral movement by
providing tie downs [etc.] * * * . " Because this standard applies to manufactured homes,
it is inapplicable to this proceeding.

(8) MCC 11.15.6315(E): Foundations And Drainage In Mobile Home Parks And
Subdmsrons

MCC 11.15. 6315(E) is inapplicable because it governs foundations and drainage for
“new manufactured home parks" and replacement of manufactured homes "in an existing
manufactured home park or subdivision * * * . The standard is does not apply to this
application. : .
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6) MCC 11. 15 6315(F) Prevention Of Infiltratlon Of Water lnto Household
Utility Systems

MCC 11.15.6315(F) reqﬁires that in "all new construction:"

the electrical, heating, ventilation, plumbing and air conditioning equipment and
other service facilities shall be designed and/or located so -as to prevent water
from enterinig or accumulatmg within the components durmg conditions of

flooding.

In this proceeding, the applicant is seeking.a variance from the flood elevation
requirements of MCC 11.15.6315(B). The variance would allow the applicant to site a
house on an 30" foundation, leaving the first floor approximately 4.5 feet below the crest of
the 100-year flood level. '

Based on the record before me, I interpret the applicants’ materials as an application
for a variance from the flood proofing requirements of MCC 11.15. 6315(F) as well as the

flood- elevation requirements of MCC 11.15.6315(B). This 1mp11ed variance is denied for
the same reasons discussed below.

(7 MCC 11.15.6315(VG):' Standards For Sewage Disposal Systems

MCC 11.15.6315(G) requires new and replacement water and sewer disposal systems
to.be designed to:

(I)  Minimize infiltration of flood waters into the systein;

(2)  Minimize discharge ffom systems into flood waters;

(3)  Avoid zmpazrment or contamination during flooding.

The Mid-County Sewer district requires the applicants to connect to the existing
sewer line in SE Liebe Street. The application does not address the issue of whether the
sewer connection will satisfy the flood infiltration standards in MCC 11.15. 6315(G). -

[t)) MCC 11.15.6315(H): Certnﬁcatlon Of Hydrostatlc Equallzatlon

MCC 11.15.6315(H) requires certification by a registered professional engineer or

architect that the portions of the dwelling "below the lowest floor that are subject to
flooding” are designed to "automatically equalize the hydrostatic flood forces * * * .
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The record does not contain the required certification. This is grounds for denial.!

(9) MCC 11.15.6315(1): Exemptions For Land Shown To Be Above Flood Level

MCC 11.15.6315(I) authorizes exemptions from the requirements of MCC 11.15.6315
when a surveyor demonstrates the land is 1 foot or more above base flood level.

Testimony by Brenda Luma and Roger Adams challenged the accuracy of the FIRM
maps. Mr. Adams stated that he had owned his house since 1968. Although his house has
a full basement, it has never flooded.

However, the standard requires a showing that the property is actually 1 foot above
the base flood level, as shown on the map. No one testified that the elevation of the
property was inaccurate; in fact the request for the variance is based on the assumption that
the base flood level is above the floor level. :

I conclude that no exemption is warrented under this standard.
(10) MCC 11.15.6315()): Exemption For Historic Structures

MCC 11.15.6315(J) is inapplicable because it authorizes an exemption from MCC
11.15.6315 for the reconstruction, rehabilitation or restoration af "structures listed on the
National Register of Historic Place or the State Historic Site Inventory." There is no
structure on the site and thus it cannot be on the Historic Site reglstry or Historic Site
Inventory.

C.  MCC 11.15.6323: Variance Standards

(1)  The Applicable Portions Of The Variance Provisions

As noted above, the applicants are seekmg a variance from the flood elevation
requirements of MCC 11.15.6315(B) and, by 1mp11cat10n from the ﬂood-proofmg_

requlrements of MCC 11.15.6315(F).

There are three sections to the variance provisions found at MCC 11.15.6323. The

first section, (A), is introductory and the third section, (C), applies to "non-residential
structures." Neither section contains standards which apply to these variances.

! Since the existence of a certification would be a ministerial decision, the certification

~can be provided by the Planning Director in conjunction with the issuance of a building.

permit or in the course of a de novo appeal if this kind of review is granted by the County
Commission.
L
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The variance standards are set out in the fivé subsections of MCC 11.15_;6323(B).
The fifth subsection applies only to structures in "an area identified as the floodway". As
found above, the variance is for property in the flood fringe, not the floodway.

(2)  Variance From The Flood Elevation Requirement In MCC 11.15.6315(B)
(a). MCC 11.15.6323(B)(1): Lot,»Size And Surrounding Development
- MCC 11.15.6323(B)(1) provides:

(1)  The site of the proposed variance is a lot of one-half acre or less in size
' and is surrounded by and contiguous to lots with existing structures
constructed below the base ﬂood level. :

Based (1) on the information on the parcel size in the Staff Report (page 5); (2) the
‘applicant’s "windshield survey," which was confirmed by the staff (Staff Report at page 5-6);
and (3) the oral testimony presented at the hearing, I conclude that both elements of this
- standard have been satisfied.

(b) ~MCC 11.15.6323(B)(2): Exceptlonal Hardship To The Apphcant
MCC 11. 15 6323(B)(2) provxdes

(2)  Failure to grant the variance will result in exceptzonal hardship to the
" applicant;

The hardship identified at page 4 of the application is:

First, the cost for the 8 foot high foundation wall is estimated to be
$15,000, an increase of $12,500 from.the $2,500 for a standard 2-1/2 foot high
foundation wall. That cost will be directly reflected in the sale price of the house,
which will make it more difficult to sell in the relatively modest neighborhood.
The home propose. for Parcel 3 is expected to sell for $98,500. An increase of
312,500 in costs would push the price over $100,000 and represent over 12% of
the value of the house and land.

Secondly, the finished structure will appear totally out of place, standing
one complete story above its neighbors. This factor will also make the house
more difficult to sell,

_ Therefore, the additional expense of the foundation, the resulting
appearance of -the finished structure, and the likelihood that the house will be
difficult to sell given market values in the _neighborhood will combine to cause the
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Applicant exceptional hardship.

‘Because I believe local govérnments. have an ethical (even when it is not a legal)

 responsibility to interpret their standards consistently, I have reviewed my findings on a pair

“of earlier flood plain variance decisions, HV 22-92 dated February 1, 1993 and HV 23-92
dated December 7, 1992. In that case I reviewed the financial hardship to the applicant,
and concluded (emphams added):

There is no questzon that failure to grant the variance would create an
‘exceptional hardship" given Ms. Swank’s conditions and these additional charges.
The question is whether or not the need for the flood elevation and flood proofing
‘variance was created by the applicants’ decision to purchase property within the
Flood Hazard District and to buy the manu factured home in advance of seeking
the necessary variance.

This hardship standard differs from the most common forms of variance
standards in two ways. First, it omits the commonly used prohibition against
granting variances based on 'self-created" hardships. Secondly, the hardship is
described in terms of the circumstances of the applicant, rather than
characteristics of the property itself. ' 1

While I am troubled by'the idea of approving, in part, the siting of a
manufactured home at an elevation 4.5 feet below the base flood level, I
conclude the hardship standard has been met given the 'phrasing of the standard.

However, a corollary of this interpretation of the ordinance is that this variance
o will remain valid only so long as the groge[gg is occugzed by Lucy Swank

Findings and Decision in HV 23-92, dated December 7, 1992 at page 7
In this case, there is no showing of financial hardship to the developer as there was
to the individual homeowner/applicant. The grounds for the hardship offered here would

apply equally well to all new houses in the floodplain. If all houses qualified for a variance
then- the purpose of the flood plain protection provisions would be subverted. '

For this reasdn despite the more permissive (non-traditional) hardship standard in
" the County Code, I find that the reasons offered by the applicant are 1nsuff1c1ent to Justlfy
a variance.
7 (c) MCC 11, 15.6323(B)(3): The Varlance Is The Mmlmum Necessarv
MCC 11 15. 6323(B)(3) provides:

(3)  The variance is the minimum necessary to afford relief.
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The applicant did no provide any information about the possibility of raising the
foundation higher than was proposed, albeit less than the height necessary to avoid flooding
the ground ﬂoor The applicant has not carried its burden of proof with respect to this
cr1tenon : : '

a "MCC11.15. 6323(B) (4): No Additional Threats To Public Safety, Public
. Nuisance, Fraud Or Conflicts With Existing Laws

MCC 11.15.6323(B)(4) provides:

(4)  The granting of the variance will not result in additional threats to public

~ safety, extraordinary public expense, create nuisances, cause fraud or

victimization of the public or conﬂlct with exzstzng local laws or
ordinances. .

() Threats To Public Safety, Extraordinary Pubic Expense

" The p0551ble additional threats to public safety and sources of extraordinary expense

‘are (1) displacement of floodwaters by the house, (2) possible damage caused by the house

.. if it were to float free during a flood, (3) the pubhc resources which would be expended to
rescue residents of the dwelling in the event of a flood. :

Floodwater displacenient by this property will be negligible, provided the applicants
satisfy MCC 11.15.6315(H), which requires hydrostatic equalization "by allowing for the
entry and exit of floodwaters" for all parts of the house." subject to flooding."

The house should not float free prov1ded the apphcants satlsfy MCC 11.15. 6315(D)
which requlres the house to be "anchored to resist flotation."

(u) Create a Nuisance

The house, wnh or without a ﬂood plain variance, would not constitute a "nuisance"
-as that term is used in planning and tort law. This part of the standard has been sat1sf1ed

(iii) Fraud and Victimization

‘With regard to the "fraud and v1ctumzat1on element, in the 1992 Mercer/Swank
variance 1 said:

Fraud and victimization of the public would occur if the approval of the
variance would lead unwitting purchasers to acquire the property without
knowledge of the risk of serious flood damage. In this case, this variance
proceeding has left no doubt that all of the applicants are well aware that the
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bottom of the house is resting 4.5 feet below the 100 year flood level. In
addition, adjoining property owners who signed a petition supporting a variance
to the flood elevation requirement are also aware that the property lies within the
flood fringe. Finally, by making the variance personal to the applicant,
- subsequent purchasers will be put on notice of the circumstances of the property.

The circumstances in this case are qulte different; since the. apphcant is not the
prospective resident, there may well be unwitting purchasers who. could acquire the house
without bemg aware that it was located within the flood plam :

During the heanng, Mr. John Mahaffey of Georgetown Realty referred to a new
statute which would require this disclosure of the fact the property was within the flood
plain. He was unable to provide a citation to the Oregon Revised Statutes at the hearing.
- My review of the statutes revealed ORS 104.465. "Seller’s Property Disclosure And

Disclaimer Statements." ORS 104.465(2)(b) specifies the contents, ("in substantially the .
following form") of the seller’s disclosure statement. This includes, under section 8, .

"General": "D To your knowledge, is the property in a designated ﬂOod plain?"

However ORS 105.470(1) excludes “[t]he first sale of a dwelhng never occupled"

from the disclosure requirements in ORS 105.465.
After the hearing, Mr. Mahaffey sent the Counfy an undated lette'f, which stated.

Enclosed is a disclosure form which we will fill out when we sell the homes on
S.E. Liebe. We would be happy to accept a directive that the buyers are to
receive this form concerning the 100 year flood plain. 3

Unfortunately, no disclosure form appears in the file. Even if one did, the County has no

means of monitoring or enforcmg such a dlsclosure requirement.
.

Based on thlS record, I am unable to conclude that fraud or perhaps unwitting

victimization would not occur, in the event a purchaser acquired the property without
knowledge of the location in the flood plain and there 11ves or property were damaged in
a flood. :

(iv) - Conflicts With Existing Local Laws Or Ordinances
The local laws and ordinances governing this application are expressed'in the County

' Code and Plan. Given a fmdmg that they have been satlsﬁed there is no "conflict with
existing local laws or ordinances."
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(e) Conclusion With Respect To Variance From The Flood Elevatlon
Requirement : : .

I conclude that the applicant has.satisfied the variance standards in MCC

11.15.6323(B)(1) and not satisfied the standards in MCC 11.15.6323(B)(2), (3) and (4), as
applied to its request for a variance from the flood -elevation requirement in MCC

11.15.6315(B).

(3)  Variance From The Flood-Proofing Requnrements In MCC 11.15. 6315(F)
As quoted above, MCC 11.15.6315(F) requires that in "all new constructlon:"

the electrical, heating, ventilation, plumbing and air c_onditidning equipment and
other service facilities shall be designed and/or located so as to prevent water
from entering or accumulating within the components during condztzons of

flooding.

Subsections (2), (3) and (4) of the variance standard are not satisfied for the reasons

given previously with respect to the variance for the flood elevation variance.

_Do

Applicable Sections Of The Couhty Comprehengive Plan
1..  Policy 14; DevelOpment Limitations
Comprehenswe Plan Pohcy 14is to

DIRECT DEVELOPMENT AND LAND FORM ALTERATIONS AWAY

. FROM AREAS WITH DEVELOPMENT LIMITATION EXCEPT UPON A

SHOWING THAT DESIGN-AND CONSTRUCTION TECHNIQUES CAN
MITIGATE ANY PUBLIC HARM OR ASSOCIATED PUBLIC COST, AND
MITIGATE ANY ADVERSE EFFECTS TO SURROUNDING PERSONS OR
'PROPERTIES. DEVELOPMENT LIMITATIONS AREAS ARE THOSE
WHICH HAVE ANY OF THE FOLLOWING CHARACTERISTICS:

% %k Kk *k %k

C. LAND WITHIN THE 100 YEAR FLOOD PLAIN

Multnomah Comprehensive Framework Plan at page S8.

Under the terms of Policy 14 and the implementation strategies, see Multnomah

. Comprehensive Framework Plan at 59, I find this policy has been implemented by the Flood

Hazard District and has no independent application to this action.
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2. Policies 37 And 38, In General | |

Both policy 37, "Utilities" and Policy 38, "Facilities" are prefaced» begin with the
statement: "The county’s policy is to require a finding prior to approval of a legislative or
quasi-judicial action that * * * " "Action" is defined in MCC 11.15.8205 as a

a proceeding in which the legal ﬁghts, duties or privileges of specific parties are
determined only after hearing in which such parties are entitled to appear and be
heard, including requests for: * * *

(D) Variances, except as otherwise provided herein;

* ¥ * ¥

(F) Other requests for permits and other contested cases determining permissible
uses of specific property. '

Because this is a proceeding on an application for a variance, I find that it is an
"action" and that consequently both of these policies apply.

As noted above, satisfaction of standards not addressed by the applicant to date,
could be determined by the Planning Director before, or in conjunction with, either an
appeal or the isseance of a building permit. Because compliance with Policies 37 and 38
may require the exercise of judgment as to facts and interpretation of the policies, notice
. of this subsequent decision and an opportunity for a hearing should be provided. ORS

197.763(2), 215.416, Rhyne et al vs. Multnomah County, Swan & Trotter, _ Or LUBA
(1992.) _ ' '

3. Plan Policy 37: "Utilities"
Multnomah County Plan Policy 37, "Utilities" provides:
. POLICY 37

THE COUNTY'S POLICY IS TO REQUfRE A FINDING PRIOR 10
APPROVAL OF A LEGISLATIVE OR QUASI-JUDICIAL ACTION THAT:

WATER AND DISPOSAL SYSTEM

A THE 'PROPOSED USE CAN BE CONNECTED TO A PUBLIC
SEWER AND WATER SYSTEM, BOTH OF WHICH HAVE
ADEQUATE CAPACITY; OR '
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RN PEEVENS

B. . THE PROPOSED USE CAN BE CONNECTED TO A PUBLIC
WATER SYSTEM, AND THE OREGON DEPARTMENT OF
ENVIRONMENTAL QUALITY (DEQ) WILL APPROVE A
SUBSURFACE SEWAGE DISPOSAL SYSTEM ON THE SITE; OR

C. THERE IS AN ADEQUATE PRIVATE WATER SYSTEM, AND THE
OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY (DEQ)
WILL APPROVE A SUBSURFACE SEWAGE DISPOSAL SYSTEM

ON THE SITE; OR

D. THERE IS AN ADEQUATE PRIVATE WATER SYSTEM AND A PUBLIC
SEWER WITH ADEQUATE CAPACITY :

Multnomah County Comprehensrve Framework Plan; Volume 2: Policies (September 1983)

at 167.

" As noted previously, the applicant would connect the proposed house to the City of
Portland’s sewer system. The signed Portland Fire District review establishes the existence
of a hydrant 70° from the residence with adequate water pressure nearby From this I
conclude the house would also be served by City water. This evidence is sufficient to carry
the applicants’ burden of proof with respect to this portion of Policy 37.

The remainder of Policy 37 provides:

DRAINAGE

E.  THERE IS ADEQUATE CAPACITY IN THE STORM WATER
SYSTEM TO HANDLE THE FUN-OFF; OR

F. THE WATER RUN-OFF CAN BE HANDLED ON.THE SITE OR
ADEQUATE PROVISIONS CAN BE MADE; AND

G.  THERUN-OFF FROM THE SITE WILL NOT ADVERSELY AFFECT
THE WATER QUALITY IN ADJACENT STREAMS, PONDS, LAKES
OR ALTER THE DRAINAGE ON ADIOINING LANDS. "

ENERGY AND COMM UNI CA TIONS

H. THERE IS AN ADEQUATE ENERGY SUPPLY TO I-LANDLE THE
NEEDS OF THE PROPOSAL AND THE DEVELOPMENT LEVEL
PROJECTED BY THE PLAN; AND ’

L COMMUNI CA TIONS FACILITIES ARE AVAILABLE
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FURTHERMORE, THE COUNTYS POLICY IS TO CONTINUE
COOPERATION WITH THE DEPARTMENT OF ENVIRONMENTAL -
QUALITY, FOR THE DEVELOPMENT AND IMPLEMENTATION OF A
GROUNDWATER QUALITY PLAN TO MEET THE NEEDS OF THE
COUNTY. ,

Multnomah County Comprehensive Framework Plan; Volume 2: Policies (September 1983)
at 168. ’

There is no évidence in the record concerning energy and communications facilities,
subsections E, F, G, H and I, although the location of the property within the urbanized
portion of the County suggests these facilities are readily available. '

The failure to address these standards is grounds for denial. However, the applicant
" might be able to address them in the-event of a de novo appeal of this decision.

The concluding paragrapAh of Policy 37is inapplicable to this Quasijudiciai prbceeding.
4. Plan Policy 38: "Facilities" -

Multnomah Coﬁnty Plan Poliéy:_3l& "‘Facilities". provides:

POLICY 38 |

THE COUNTY'S POLICY IS TO REQUIRE A FINDING PRIOR TO
APPROVAL OF A LEGISLATIVE OR QUASI-JUDICIAL ACTION THAT:

- SCHOOL
A, THE APPROPRIATE SCHOOL DISTRICT HAS HAD AN
OPPORTUNITY  TO REVIEW AND COMMENT ON THE
PROPOSAL.

FIRE PROTECTION

. B THERE IS ADEQUATE WATER PRESSURE AND FLOW FOR FIRE
» FIGHT ING PURPOSES; AND , ,-

C 'THE APPROPRIATE FIRE DISTRICT HAS HAD AN
OPPORTUNITY TO REVIEW AND COMMENTS [sic] ON THE
PROPOSAL.

POLICE PROTEC TI ON
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" D. THE PROPOSAL CAN RECEIVE ADEQUATE LOCAL POLICE
PROTECTION IN ACCORDANCE WITH THE STANDARDS OF
THE JURISDICTION PROVIDING POLICE PROTECTION.

Multnomah County Comprehensive Framework Plan; Volume 2; Policies (September 1983).
at 169-170. :

~ The David Douglas School District returned the "School District Review" from, with
the signature of the Dr. Ron Russell, Assistant Superintendent, dated February 8, 1994.
(The "no comment" box was checked.) This satisfies the requirement in subsection A of
policy 38 that the school district has "an opportumty to review and comment on the
proposal.” :

The completed Portland Fire District Review form, signed by Don Patty (undated),
Plans Review provides sufficient evidence satisfying subsection B,("there is adequate water
pressure and flow for fire fighting purposes") and C (the fire district "had an opportunity to
review and comment on the proposal ") ' ' :

Lt. Bill Goss of the Multnomah County Sherlffs Office returned the "Police Services
Review" form, dated February 8, 1994, indicating there would be an "adequate” level of
service "available to serve the proposed project."

The applicant has satisfied Policy 38.

E. State Statutes, Goals And Administrative Rules Applicable To The Decision

" The provisions of state law governing county quasijudicial decisions, found in ORS
197.763 and 215.416 apply to this proceeding. They have been fulfilled through the notice
of, and conduct of, the hearing on this matter.

~ No other provisions in ORS Chapters 197 and 215 are applicable.

No state\mde planmng goals and no Oregon Administrative Rules mterpretmg those*
goals apply to this qua51]ud1c1a1 perrmttmg proceeding,. :

VI. CONCLUSIONS AND ORDER

A. - Standards Which The Applicant Has Not Satisfied °
: I find that the evidence and argument offered by the applicant is insufﬁeient_ to satisfy
the "hardship" standard in MCC 11.15.6323(B)(2) and the "minimum variance necessary"

standard in MCC 11.15.6323(B)(3), with respect to the applicant’s request for a variance to
the flood elevation standards and its implied request for a variance to the flood-proofing
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requirements of MCC 11.15.6315(F).

I also find that the applicant failed to satisfy the "fraud" and "victimization" provisions
in MCC 11.15. 6323(B)(4) as to the flood elevation variance to MCC 11. 15. 6315(B) and the
flood-proofing varxance to MCC 11.15.63 15(F)

These are grounds for demal.-
- B. Standards Which The Applicant Failed To 'Address |

The applicant did not offer evidence addressing cornphance with several provisions
in the County Code and some of the applicable Plan policies. These otandards and policies
are: : -

MCC 11:15.6315(G) -
- MCC 11.15.6315(H)
Plan Policy 37 §§(E) through (I)
Cornprehenswe Framework Plan Pollcy 37 Sectlons E through |

The apphcant s failure to carry its burden of proof for these standards, is grounds for
denial. v R v i

C. Standards Which The Applicant Has Satisfi ed

The apphcant has satisfied the following applicable sections of the County Code and
- County Plan: .

MCC 11.15. 6323(B)(1) as to ﬂood elevatlon variance to MCC 11.15.63 15(B)

MCC 11.15.6323(B)(1), as to flood-proofing variance to MCC 11.15.6315(F)

MCC 11.15.6323(B)(4), in part, as to flood elevation variance to MCC 11.15.6315(B)

MCC 11.15.6323(B)(4), in part, as to flood-proofing variance to MCC 11 15.6315(F)
" Comprehensive Framework Plan Policy 14 .

Comprehensive Framework Plan Policy 37, Subsections A through D

Comprehensive Framework Plan Policy 38 _

D. Standards Which Are Inapplxcable

Although the followmg standards appear in otherw15e relevant code sections, I found
them 1napp11cable to this application or this proceeding: :

MCC 11.15.6315(A),(B), (C),(D),(E), ol
MCC 11.15.6323(A).(O)(E)
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ORDER

For the foregomg reasons, the application is denied.

il

1994 A,
/’ "7 Robért L. Liberty, /fnngs Officer
Signed by the Hearings Officer: March 1,' 1994
‘ Deci'sion Mailed to Parties: - March 21, 1994
Decision Su'bmittéd to Board Clerk: ’ March 21, 19945
Lay day to -Apbcal Decision: ‘ 4:30 p.m., April 1, 1994

Reported fo Board of County Commissioneirs: 1:30 p.m., April 12, 1994

.

Appeal to the Board of County Commissioners

The Heanngs OfflCCl' Decmon may be appealed to the Board of County Commis-
sioners (Board) by any person or organization who appears and testifies at the
hearing, or by those who submit written testimony into the record. An appeal must
be filed with the County Planning Division within ten days after the Hearings
Officer decision is submitted to the Clerk of the Board. An appeal requires a com-
pleted “Notice of Review" form and a fee of $300.00. Instructions and forms are
available at the County Planning and Developmcnt Offlce at 2115 SE Morrison
Street, Portland.

Failurc.to raiée an issue by the close of the record at or following the final hearing,
(in person or by letter), precludes-appeal to the Land Use Board of Appeals.
(LUBA) on that issue. Failure to provide specificity on an issue sufficient for the
Board to respond, precludes appeal to LUBA on that issue.

To appeal the Hearings Officer decision, a “Notice of Review” form-and fee must
~ be submitted to the County Planning Director. For further information call the
Multnomah County Planning and Development Division at-248-3043.
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MEETING DATE: April 12, 1994

AGENDA No:____._ -

(Above Space for Board Clerk s Use ONLY)

AGENDA PLACEMENT FORM

Hearings Officer Decision

SUBJECT:

BOARD BRIEFING Date Reguested:

Amount of Time Needed:

REGULAR MEETING: Date Requested: ' __April 12, 1994
| Amount of Time Needéd; : 2 Minutes
DEPARTMENT: DES - DIVISION: Planning
. CONTACT: R. Scott Pemble | TELEPHONE #: 3182

BLDG/ROOM #:_412/103

PERSON(S) MAKING PRESENTATION: Planning Staff

ACTION REQUESTED: ,
: ' (x) DENIAL
[] INFORMATIONAL ONLY [] POLICY DIRECTION [] APPROVAL [] OTHER

 SUMMARY (Statement of rationale for action requested, personnel and
fiscal/budgetary impacts, if applicable):

FD 3-94 Review the March 1, 1994 Heafings Officer Decision, denying request for
construction of a single family dwelling below the 100-year flood eleva- .
~ tion, for property located at 11950 SE Liebe .Street.

SIGNATURES REQUIRED:
ELECTED OFFICIAL:
QR
DEPARTMENT HANAGER:\Y/ | _ /

~ALL ACCOHPANYiNG DOCUMENTS MUST HAVE REQUIRED SIGNATURES
'Any Questions: Call the Office of the Board Clerk 248 3277/248 5222

0516C/63
A/Q2



BOARD HEARING OF April 12, 1994

D\ o mam TIME  1:30pm
CASENAME  Flood Hazard Variance . NUMBER - FD3-94
1. Applicant Name/Address | i} '

Gregory J. Frank | o _
PO. Box 19478 o _ ACTION REQUESTED OF BOARD
Portland 97280 - | |Q  Affirm Plan.Com /Hear.Of
' | {4 He.aring/Rehearing' |
2. Action Requested by Applicant ™ Serdate of Hearing for Review

.a proposed single family residence on property within the Flood

Reversal of Hearing Officer’s decision in the matter of a request.

for a 4.5 foot height variance to the finished floor elevation for

- Hazard district.

Planning Staff Recommendation |

Approval

Hearings Ofﬁcer Decision:

Denial

If ;ecommendation and dec;is_ion are different, why?

The Hearings Officer found that the applicant had failed to demonstrate compliance with the standards

for sewage disposal, certification of hydroistatic equalization, exceptional hardship to the applicant, and

that fraud and victimization might occur to future purchasers of the property. He also found that the

applicant'had not provfdcd information regarding Comprehensive Plan Folicy #37 with respect to drainage

and energy and communications.

ISSUES
(who raised them?)

The appearance of a house with a foundation five feet higher than that of surrounding residences (neigh-
bor). '

The low probability of flooding in the area based on over twenty years of observation (neighbor).

Do any of these issues have policy implications? Explain.

No
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. DEPARTMENT OF ENVIRONMENTAL SERVICES
DIVISION OF PLAN"NING AND DEVELOPMENT

NOTICE OF REVIEW

Name:___ Frank . - | J. _ Gregory

. Last Middle Firet
Address: P.O, Box 19478 , Portland Oregon 97280
Street or Box. City =~ Stateand Zip Code
Telephone: (.503 ) 244 - 6811

If serving as a representative of other persons; list their names and addresses:
Representative for:
Mike Totaro
" "Oregon Trail Custom Homes
' P.O. Box 20686

)
FD 3-94, #419

Demal of request for variance to flood hazard standards by Heanngs Offxcer }
Officer ...

.signed 94

fon_ Marchl, yg 74

Hearmv

1 by the
Subrmtted to Board Clerk on March 21, 1994

7. On what grounds:do.you.claim status as a:party pursuant to}

.o Rfficer...




8. Grounds for Reversal of Decision (use additionnl sheets if necessary):

See attached additional sheets

9. Scope of Review (Check One):

On the Record

(a)
() [ ] On the Record plus Additional Testimony and Evidence

(¢) [*_]De Novo (i.e., Full Rehearing) ~ See #10 Below

10.If you checked 3(b) or (¢), you must use this space to present the
grounds on which you base your request to introduce new evidence
{(Use additional sheets if necessary). For further explanation, see handout

- entitled Appeal Procedure.

The Multnomah County Board of Commissioners, on March 22, 1994,

adopted Resclution 94-56, which established the Scope of Review

for the next five appeasled cases.

Accurdingly, the Board will consider all evidence submitted to

the Hearings Officer and any new relevant evidence submitted by

partiss,

Signed: Q\MQQ, L Date: _ April 1, 1994

Gregory J. Frank




8. | Grounds for Reversal of Decision (additional comments to Notice of RevieW)

The Hearings Officer's decision should be reversed based upon the staff report
dated February 16, 1994 (which recommended approval of the requested variance)-and
for the following reasons::

1. MCC 11.15.6323 (B)(2) "Failure to vgrant the variance will result in
exceptional hardship to the applicant.”

The Hearings Officer found "no showing of financial hardship" and concluded
that the "reasons offered by the applicant are insufficient to justify a variance." The
Hearings Officer disregarded the staff's and applicant's interpretation of "hardship."

There is undoubtedly a financial hardship to the applicant. If the variance is not
granted then, in order to build a house on the subject property, an eight foot (8") high
foundation will be required. Such a home in this neighborhood would be totally out of
design character. In fact, according to the application the property might not even be
marketable at a reasonable sales price. In addition, construction of an eight foot (8") high
foundation would increase construction costs by $12,500 (12.5%). Increasing the price of
the property to reflect the increased cost would price the house out of the neighborhood's
market. Inessence, such a house might not even sell at a breakeven price. The applicant
has clearly demonstated at least a $12,500 hardship unless the variance is granted.

2. MCC 11.115.6323 B)(3) "The varzance is the mzmmum necessary to
afford relief.”

The Hearings Officer stated that the applicant "did not provide any information
about the possibility of raising the foundation higher than was proposed..." This is not an
entirely accurate statement by the Hearings Officer. The applicant proposed a thirty inch
(30") foundation which would be in conformance with the neighborhood and be of a
conventional appearance. The applicant, by implication, indicated that above a thirty
inch (30") foundation costs would increase (hardship), continuity of the neighborhood
would be diminished, and marketability would be decreased. The applicant is not
required to demonstrate to mathematical certainty the absolute point of minimum relief.
The applicant concurs with the staff's position that the proposed variance does in fact
represent the minimum necessary variance to afford relief. The applicant intents to
submit additional support regarding this matter to the Board at the de novo hearing.

3. MCC 11.15.6323 (B)(4) "The granting of the variance will not result in
additional threats to public safety, extraordinary public expense, create
nuisances, cause fraud or victimization of the publzc or conﬂzct with
existing local laws or ordinannces”

The applicant agrees with the staff's analysis and conclusion regarding MCC
11.15.63223 (B)(4). The applicant disagrees with the Hearings Officer's reasoning and
conclusion. There will be no "unwitting victimization in that the applicant is fully aware
of the flood hazard. If the Hearings Officer was truly concerned about future purchaser's
-a simple condition to the granting of the variance would have alleviated any such fears: a
required notice in the deed indicating the location of the property within a flood fringe of
a flood hazard district. Applicant would agree to record a deed containing such a notice.
These types of deed notices are very common in Multnomah County and the City of -
Portland.

Page 1 of 2 - Additional Comments FD 3-94



4. MCC 11.15.6315 (F) "Prevention of mf ltration of water into household
' utility systems"

The Hearings Officer incorrectly interpreted "the applicant's materials as an
application for a variance from flood proofing requirements of MCC 11.15.6315 (F) as
well as the flood elevation requirements of MCC 11.15.6315 (B)." The applicant and
staff agree that applicant requested a variance from MCC 11.15.6315 (B); but not a
variance from MCC 11.15.6315 (F). The applicant and staff agree the correct
implementation of MCC 11.15.6315(F) is that construction details will be regulated by
building codes and the City of Portland (re State Plumbing, Heating, Ventilation and Air
~ Conditioning Codes). The applicant has satisfied this section of the Code and will be
held accountable by the appropriate regulatory agency at the appropriate time.

5. MCC 11.15.6315 (G) "Standards for Sewage Disposal Systems"

The Hearings Officer indicted that the applicant did "not address the issue of
whether the sewer connection will satisfy the flood infiltration standards in MCC
11.15.6315 (G)." The Hearings Officer is mistaken. First, the application and staff
noted that the sewer connection on this property would have to be made in conformance
to the Mid-County Sewer District's Rules of Connection. Secondly, the Hearings Officer
is again trying to intercede in the building permit process; which he admits on page 4 of
his decision, will be determined by others (ie Planning Director, City of Portland, etc.)

6. MCC 11.15.6315 (H) 'Certification of Hydrostatic Equalization”

The Hearings Officer erred in requiring the applicant to present a "certification by
a registered professional engineer..." at the time of the request for the variance. The staff
position, which the applicant contends is correct, is that compliance with MCC
11.15.6315 (H) "will be determined by the Planning Director in conjunction with the
building permit" (page 4 of staff report). Applicant has agreed, at the appropriate time,
to file the required certification. '

7. Comprehensive Framework Plan Policy 37, Sections E through I.

The applicant disagrees with the Hearings Officer's application of these sections
of the Comprehensive Plan to the subject case. The applicant concurs with the staff
position and contends that a proper interpretation of these sections would permit a
"determination by the Planning Director in conjunction with the building permit decision"
as to whether the appropriate utilities are present (pages 9 & 10 of staff report). Further,
applicant intends to present evidence to the Board that in fact utilities are in fact present.

8. MCC 11.15.6315 (B)

The Hearihgs Officer erred in denying the variance requested under MCC
11.15.6315(B) based upon reasons stated inthis notice, the application for variance, the
staff report, the staff record, and testimony to be presented to the Board upon the de novo
review.

Page 2 of 2 - Additional Comments FD 1-94



DEPARTMENT OF ENVIRONMENTAL SERVICES W
- DIVISION OF PLANNING AND DEVELOPMENT
2115 SE MORRISON STREET l
PORTLAND, OREGON 97214
(503) 248-3043

DECISION
This Decision consisté of Conditions, Findings of Fact, and Conclusions
MARCH 1, 1994

FD 3-94,#419  VARIANCE TO FLOOD HAZARD DISTRICT STANDARDS
- (Construct a Single Family Dwelling Below the 100-year Flood Elevatzon )

1. INTRODUCTION; NATURE OF THE REQUEST

This application is to construct a single famify dwelling on a lot within the Flood Hazard
District. Applicant requests a variance from the requirements in Multnomah County Code
(MCC) 11.15.6315. MCC § .6315(B) requires that the floor of new houses in the Flood
Hazard District be “at least one foot above the base flood level.” The ground elevation of
this property is 205 feet and the base flood elevation in the surrounding area is 211 feet.
Consequently, if constructed without a variance, the finished floor of the new dwelling
would need to be seven feet above existing ground level.
Location: - 11950 SE Liebe Street -
Tax Roll Description: Parcel #3 of Partition Plat 199349
Owner Mike Tataro, Oregon Trail Custom Homes

PO Box 20686

Portland, OR 97220 .
- Applicant Same
Compreheﬁsive Plan: Urban Low Density Residential
Zoning: | LR-7/ FF; Low Density Residential District,

Flood Fringe subdistrict

" DECISION:: o Denied entire application, based on the following Findings and
' " Conclusions.

FD 3-94
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II. PARTIES, AGENTS AND WITNESSES TO THE PROCEEDING -

Al Parties

The persons, agencies and organizations who submitted written or oral testimony in

this proceeding on their own behalf are parties to the proceedings. MCC 11.15.8225(A)(1).
. These persons were:

1. Applicant 'am\i Landowner
Oregon Trail Custom Homes? PO Box 20686, Portland, O;egon 97220 (applicant)
Joseph Véoghn, 5761 SE Harrison St., Mﬂwaukie, Oregon 97222 (landowner)

2, Other Persons Supportmg The Apphcatlon |
John Mahaffey, Georgetown Realty, 10000 NE 122nd, Portland Oregon 97230

Roger Adams,-.12022 SE Liebe, Portland, Oreg_on 97266

| Brenda Luma, 12021 SE Liebe, Portland, Oregon 97266 -

3. Persons Opposed To The Application

None

. B. Agents

Persons who submitted written or testimony, but only in the capacity of a

‘representative for one of the parties, and not on their own behalf, are agents, not parties
. to this proceedings. These persons were:

1. Agents For The Applicant
Robert Totaro, President, Oregon Trail Custom Homes (at applicant’s address)
Mike Totaro, Vice President, Oregon Trail Custom Homes (at'applicant’saddress)
C.“ Witnesses :

Persons appearing to provide information on behalf of someone else, and not as
parties in their own right, are witnesses. There were no witnesses in this proceeding.

'Hearings Officer’s Decision 3 - FD 3-94

March 1, 1994



II1. PROCEDURAL ISSUES
A. Impartiality Of' The Hearihgs Officer

Prior to the hearmg I had no ex parte contacts with the appllcants or anyone else
concermng the merits of this apphcatlon

I have no financial interest in the outcome of this' proceedmg and have no family or
ﬁnanc1a1 relationship with any of the apphcants

B. . Other Procedural Issues

The apphcants did not allege any procedural wolatlons by the County, prlor to, or
during, the hearmg

IV. BURDEN OF PROOF

The burden of proof is upon the applicant. MCC 11.15.8230(D)

V. REVIEW OF THE STANDARDS, ANALYSIS OF THE EVIDENCE,
FINDINGS OF FACT AND C_ONCLUSIONSV,OF LAw

A. MCC Chapter 11.15.6301 Et. Seq.: The Applicability Of The Flood Hazard District
Requirements In General '

' MCC Chapter 11.15.6301 et. seq., "Flood Hazard District," is apphcable because the
area is within a flood fringe -area mapped on Flood Insurance Rate Map; Community Panel
Number 410179 0382 B, revised 18 March 1986. The property is not within a floodway. Id.

The sections of the Flood Hazard Chapter containing standards applicable to this
decision are MCC 11.15.6315, "Development Standards" and MCC 11.15.6323, "Variances."
As noted below, I find some subsections of those provisions are inapplicable.

B. | MCC 11.15.6315: Flood Hazard DeVelopment Standards
(1) MCC 11.15.6315(A): State Building Code Compliance ’
MCC 11.15.6315(A) requires "all new construction and substantial improvement shall |
be constructed in conformance with Oregon State Building Codes." If the permit is

approved on -appeal, compliance with this standard will be determined by the Planning
Director before, or in conjunction with, the issuance of a placement permit.

Hearings Officer’s Decision - 4 , : FD 3-94
March 1, 1994 : '



The County has an intergovernmental agreement by which it relies on certification
by the City of Portland as to the satisfaction of the State Building Code. The submission -
of an unqualified certification is a decision which does not require the exercise of discretion.
ORS 197.015(10)(b)(A), (B). Therefore, no notice or opportumty for a hearing would be
required.

2) MCC'11.15.6315(B): Flood Elevation Requirement
MCC 11.15.6315(B) provides, in part:

New construction and substantial improvement of any residential structure,
including manufactured homes, shall have the lowest floor, including basement,
elevated to at least one foot above the base flood level. * * * *

According to the Flood Insurance Rate Maps, the property is at 205 feet about sea
level and the "base flood level" in the surrounding area is 211 feet. The site of the proposed
dwelling is shown as being in the "flood fringe," not the "floodway." The applicant proposes

“to construct the floor at 206.5 feet, 4 S below the flood level and seeks a variance for this
amount, discussed below. :

3) MCC 11.15.6315(C): Floqdprooﬁng Of Nonresidential Structures

MCC 11.15.6315(C) (floodproofing of structures) is inapplicable because it applies
only to "new construction and substantial improvement of any commercial, industrial or
other non-residential structure * * * ." This is an application for the approval of the siting
of a ‘residential structure.

(4) - MCC 11 15.6315(D): Foundation and Anchonng

MCC 11.15.6315(D) requires all manufactured homes to be "placed on a permanent
foundation and shall be anchored to resist flotation, collapse and lateral movement by
providing tie downs [etc.} * * * . " Because this standard applies to manufactured homes, -
it is inapplicable to this proceeding. :

(5 MCC 11.15.6315(E): Foundatlons And Dramage In Mobile Home Parks And
Subdivisions

MCC 11.15.6315(E) is inapplicable because it governs foundations and drainage for
"new manufactured home parks" and replacement of manufactured homes "in an existing
manufactured home park or subdivision * *'* ." The standard is does not apply to this
application. :

Hearings Officer’s Decision , 5 - FD 3-94
March 1, 1994 : :



6) . MCC 11.15.6315(F): Preventlon Of Infiltratlon Of Water Into Household
Utlhty Systems

MCC 11.15.6315(F) requires that in "all new construction:"

the electrzcal heating, ventzlatzon, plumbing and air conditioning equzpment and
other service facilities shall be designed and/or located so as to prevent water
from enteririg or accumulating within the components dunng conditions of

ﬂoodzng

In this proceeding, the applicant is seekmg a variance from the flood elevation
requlrements of MCC 11.15.6315(B). The variance would allow the applicant to site a

- house on an 30" foundation, leavmg the first floor approximately 4.5 feet below the crest of
- the 100—year flood level. :

Based on the record before me, I interpret the applicants’ materials as an application
for a variance from the flood proofing requirements of MCC 11.15. 6315(F) as well as the

~ flood elevation requirements of MCC 11.15.6315(B). This implied variance is denied for

the same reasons discussed below.
@) MCC 11.15.6315(G): Sfandards For Sewage Disposal Systems' ,

MCC 11.15. 6315(G) requxres new and replacement water and sewer disposal systems

to be desxgned to:

(1) Minimize infiltration of flood waters into the systern;
(2)  Minimize discharge from systems into flood waters;
(3 ), Avoid impairment or contamination during flooding.

The Mid-County Sewer- district requlres the applicants to connect to the existing
sewer line in SE Liebe Street. The application does not address the issue of whether the

~ sewer connection will satisfy the flood mﬁltranon standards in MCC 11. 15 6315(G)

. 8 MCC1L1s. 6315(H) Certlﬁcatlon Of Hydrostatlc Equallzatmn

MCC 11.15. 6315(H) requires certification by a reglstered professional engineer or
architect that the portlons of the dwelling "below the lowest floor that are subject to
flooding" are designed to "automatically equalize the hydrostatic flood forces * * * ."

'Hearings Officer’s Decision - - 6 FD 3-94
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[

The record does not contain the required certification. This is grounds for denial.!
9) MCC 11.15.6315(I): Exemptions For Land Shown To Be Above Flood Level

MCC 11.15.6315(I) authorizes exemptions from the requirements of MCC 11.15.6315

‘when a surveyor demonstrates the land is 1 foot or more above base flood level.

Testimony by Brenda Luma and Roger Adams challenged the accuracy of the FIRM
maps. Mr. Adams stated that he had owned his house since 1968. Although his house has -
a full basement, it has never flooded.

. However, the standard ,requires a showing that the property is actually 1 foot above
the base flood level, as shown on the map. No one testified that the elevation of the
property was inaccurate; in fact the request for the variance is based on the assumption that _
the base flood level is above the floor level.

I conclude that no exemption is warranted under this standard.

(10) MCC 11.15.6315(J): Exemption For Historic Structures

MCC 11.15.6315(J) is inapplicable because it authorizes an exemption from MCC
11.15.6315 for the reconstruction, rehabilitation or restoration of "structures listed on the

‘National Register of Historic Place or the State Historic Site Inventory." There is no

structure on the site and thus it cannot be on the Historic Site reglstry or Historic Site
Inventory.

C. MCC 11.15.6323: Varlance Standards
(1) The Appllcable Portlons Of The Vanance Provisions

As noted above, the applicants are seekmg a variance from the flood elevation
requirements of MCC 11.15.6315(B) and, by implication, from the flood-proofing
requirements of MCC 11.15.6315(F).

There are three sections to the variance provisions found at MCC 11.15.6323. The
first section, (A), is introductory and the third section, (C), applies to "non-residential
structures.”" Neither section contains standards which apply to these variances. -

! Since the existence of a certification would be a ministerial decision, the certification
can be provided by the Planning Director in conjunction with the issuance of a building
permit or in the course of a de novo appeal if this kind of review is granted by the County
Commission.

Hearings Officer’s Decision , 7 FD 3-94
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The variance standards are set out in the five subsections of MCC 11.15.6323(B).
The fifth subsection applies only to structures in "an area identified as the floodway". As
found above, the variance is for property in the flood fringe, not the floodway.

(2.)' Variance From The Flood Elevation Requirement In MCC 11.15.6315(B)
(a) MCC 11.15.6323(B)(1): Lot Size And Surrounding Developmenf
- MCC 11.15.6323(B)(1) provides:

(1)  The site of the proposed vanance is a lot of one-half acre or less in size
and is surrounded by and contiguous to lots with exlstzng structures
constructed below the base flood level.

Based (1) on the information on the parcel size in the Staff Report (page 5); (2) the
applicant’s "windshield survey," which was confirmed by the staff (Staff Réport at page 5-6);
and (3) the oral testimony presented at the hearing, I conclude that both elements of this
standard have been satlsﬁed -

-(b) MCC 11.15.6323(B)(2): Exceptional Hardship To The Applicant
MCC 11.15. 6323(B)(2) provides:

(2)  Failure to grant the variance will result in exceptzonal hardshlp to the
applicant;

The hardship identified at page 4 of the application is:

First, the cost for the 8 foot high foundation wall is estimated to be
$15,000, an increase of $12,500 from.the $2,500 for a standard 2-1/2 foot high
foundation wall. That cost will be directly reflected in the sale price of the house,
which will make it more difficult to sell in the relatively modest neighborhood.
The home propose for Parcel 3 is expected to sell for $98,500. An increase of
$12,500 in costs would push the price over 3100,000 and represent over 12% of
the value of the house and land.

Secondly, the ﬁnished structure will appear totally out of place, standing
one complete story above its neighbors. This factor will also make the house
more difficult to sell. '

Therefore, the additional expense of the foundation, the resulting
appearance of the finished structure, and the likelihood that the house will be
difficult to sell given market values in the neighborhood will combine to cause the

Hearings Officer’s Decision® =~ 8 - o . o FD 3-94
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Applicant exceptional hardship.

‘Because I believe local governments have an ethical (even when it is not a legal)
responsibility to 1nterpret their standards con51stent1y, I have reviewed my findings on a pair
of earlier flood plain variance decisions, HV 22-92°dated February 1, 1993 and HV 23-92
- dated December 7, 1992. In that case I reviewed the financial hardshlp to the applicant,

and concluded (emphasis added): ~

There is no question that failure to grant the variance would create an
‘exceptional hardship" given Ms. Swank’s conditions and these additional charges.
The question is whether or not the need for the flood elevation and flood proofing
variance was created by the applicants’ decision to purchase property within the
Flood Hazard District and to buy the manufactured home in advance of seekmg

" the necessary variance. .

This hardship standard differs from the most common forms of variance
standards in two ways. First, it omits the commonly used prohibition against
granting variances based on "self-created" hardships. Secondly, the hardship is
described in terms of the circumstances of the applicant, rather than
characteristics of the property itself. ' -

While I am troubled by the idea of approving, in part, the siting of a
manufactured home at an elevation 4.5 feet below the base flood level, I
conclude the hardship standard has been met given the phrasing of the standard.
However, a corollary of this interpretation of the ordinance is that this variance
will remain valzd only so lonz as the propenfv is occupied by Lucy Swank.

Fmdlngs and Decision in HV 23-92, dated December 7, 1992 at page 7.
In thlS case, there.is no showing of financial hardship to the developer as there was
“to the individual homeowner/applicant. The grounds for the hardship offered here would
apply equally well to all new houses in the floodplain. If all houses qualified for a variance
then the purpose of the flood plain protection provisions would be subverted.

_ For this reason, despite the more permissive (non- traditionél) hardship standard in |
“the County Code, I find that the reasons offered by the applicant are 1nsuff1c1ent to justify
a variance. _

(c) MCC 11.15.6323(B)(3): The Varlance Is The Minimum Necessary
MCC 11.15. 6323(B)(3) provides:

(3) The variance is the mmzmu'm' necessary to afford relief.

Hearings Offlcer s Decmon ' 9 - FD 3-94
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The applicanf did no provide any information about the possibility of raising the

foundation higher than was proposed, albeit less than the height necessary to avoid flooding

- the ground floor. The applicant has not carried its burden of proof with respect to this
criterion. .

(d) MCC11.15.6323(B)(4): No Additional Threats To Public Safety,.Public
Nuisance, Fraud Or Conflicts With Existing Laws

MCC 11.15. 6323(B)(4) provides:

(4)  The granting of the variance will not result in addztzonal threats to public
safety, extraordinary public expense, create nuisances, cause fraud or
victimization of the public or conﬂzct with existing local laws or
ordinances.

i) Threats To Public Safety, Extraordinary Pubic Expense‘

The possible additional threats to public safety and sources of extraordinary expense - |

are (1) displacement of floodwaters by the house, (2) possible damage caused by the house
if it were to float free during a flood, (3) the public resources which would be expended to
rescue residents of the dwelling in the event of a flood.

" Floodwater displacement by this property will be negligible, provided the applicants
satisfy MCC 11:15.6315(H), which requires hydrostatic equalization "by allowing for the
“entry and exit of floodwaters" for all parts of the house "subject to flooding."

The house should not float free provided the apphcants satisfy MCC 11.15. 6315(D)
wh1ch requires the house to be "anchored to resist flotation."

(ii) ~ Create a Nuisance

The house, with or without a flood plam variance, would not constitute a "nuisance"
as that term is used in planning and tort law. This part of the standard has been satistied.

(iii) Fraud and Victimization

With regard to the "fraud and wctumzatlon element, in the: 1992 Mercer/Swank
variance I said: '

Fraud and victimization of the public would occur if the approval of the
variance would lead unwitting purchasers to acquire the property without .
knowledge of the risk of serious flood damage. In this case, this variance
proceeding has left no doubt that all of the applicants are well aware that the

Hearings Officer’s Decision 10 |  FD3.94
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bottom of the house is resting 4.5 feet below the 100 year flood level. In
addition, adjoining property owners who signed a petition supporting a variance
to the flood elevation requirement are also aware that the property lies within the
flood fringe. Finally, by making the variance personal to the applicant,
- subsequent purchasers will be put on notice of the circumstances of the property.

The circumstances in this case are quite different; since the applicant is not the
prospective residerit, there may well be unwitting purchasers who. could acquire the house
without being aware that it was located within the flood plain.

During the hearing, Mr. John Mahaffey of Georgetown Realty referred to a new
statute which would require this disclosure of the fact the property was within the flood
plain. He was unable to provide a citation to the Oregon Revised Statutes at the hearing.
My review of the statutes revealed ORS 104.465. "Seller’s Property Disclosure And
Disclaimer Statements."- ORS 104.465(2)(b) specifies the contents, ("in substantially the
following form") of the seller’s disclosure statement. This includes, under section §,
"General": "D. To your knowledge, is the property in a designated flood plain?"

However, ORS 105 470(1) excludes "[t]he first sale of a dwelling never occupied"

from the disclosure requirements in ORS 105.465.

After the hearing, Mr. Mahaffey sent the County an undated letter, which stated.

Enclosed is a disclosure form which we will fill out when we sell the homes on
S.E. Liebe. We would be happy to accept a directive that the buyers are to
receive this form concerning the 100 year flood plain.

Unfortunately, no disclosure form appears in the file. Even if one did, the County has no
means of monitoring or enforcing such a disclosure requirement.

Based on this record, I.am unable to conclude that fraud or perhaps unwitting
victimization would not occur in the event a purchaser acquired the property without
knowledge of the location in the flood plain and there lives or property were damaged in
a flood. S

(iv)  Conflicts With Existing Local Laws Or Ordinances

The local laws and ordinances gdverning this application are expressed in the County

" Code and Plan. Given a finding that they have been satisfied, there is no "conflict with

existing local laws or ordinances."
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(¢)  Conclusion With Respect To Variance From The Flood Elevation
Requirement ' '

I conclude that the applicant has satisfied the variance standards in MCC

11.15.6323(B)(1) and not satisfied the standards in MCC 11.15.6323(B)(2), (3) and (4), as
applied to its request for a variance from the flood elevation requirement in MCC

11.15.6315(B). -

(3)  Variance From The Flood-Prooﬁng Requirements In MCC 11.15.6315(F)
As quoted above, MCC 11.15.6315(F) requires that in "all _new construction:"

the electrical, heating, ventilation, plumbing and air conditioning equipment and .
other service facilities shall be designed and/or located so as to prevent water-
from -entering or accumulating within the components during conditions of

flooding.

Subsections (2), (3) and (4) of the variance standard are not satisfied for the reasons ,

given previously with respect to the variance for the flood elevation variance.

D.

Applicable Sections Of The County Comprehensive Plan

1. Policy 14; Development Limitatibns

Comprehensive Plan Policy 14 is to

DIRECT DEVELOPMENT AND LAND FORM ALTERATIONS AWAY
FROM AREAS WITH DEVELOPMENT LIMITATION EXCEPT UPON A
SHOWING THAT DESIGN AND CONSTRUCTION TECHNIQUES CAN .
MITIGATE ANY PUBLIC HARM OR ASSOCIATED PUBLIC COST, AND
MITIGATE ANY ADVERSE EFFECTS TO SURROUNDING PERSONS OR
PROPERTIES. DEVELOPMENT LIMITATIONS AREAS ARE THOSE -

WHICH HAVE ANY OF THE FOLLOWING CHARACTERISTICS:

* % ok ® ¥

C. . LAND WITHIN THE 100 YEAR FLOOD PLAIN

Multnomah Comprehensive Framework Plan at page 58.

* Under the terms of Policy 14 and the implementation strétegies, see Multnomah _

Comprehensive Framework Plan at 59, I find this policy has been implemented by the Flood

Hazard District and has no independent application to this action.

Hearings Officer’s Decision | 2 FD 3-94
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2. Policies 37 And 38, In General

Both policy 37, "Utilities" and Policy 38, "Facilities" are prefaced begin with the
statement: "The county’s pohcy is to requlre a flndmg prior to approval of a legislative or
quasi-judicial action that * * * " "Action" is defined in MCC 11.15.8205 as a

a proceedmg in which the legal rights, duties or privileges of specific parties are
determined only after hearing in which such parties are entitled to appear and be
heard, including requests for: * * *

(D) Variances, except as otherwise provided herein;

*'***,

. (F) Other requests for permits and other contested cases determmmg permzssxble
uses of specific property. ,

Because this is a proceedmg on an application for a variance, I find that it is an
"action"” and that consequently both of these policies apply

As noted above, satisfaction of standards not addressed by the applicant to date,
could be determined by the Planning Director before, or in conjunction with, either an
appeal or the isseance of a building permit. Because compliance with Policies 37 and 38
may require the exercise of judgment as to facts and interpretation of the policies, notice
of this subsequent decision and an opportunity for a hearing should be provided. ORS
197.763(2), 215.416, Rhyne et al vs. Multnomah County, Swan & Trotter __OrLUBA
(1992.) :

3. Plan Policy 37: "Utilities"
Multnomah County Plan Policy 37, "Utilities" provides:
~ POLICY 37 |

THE COUNTY’S POLICY IS TO REQUIRE ‘A FINDING PRIOR TO
APPROVAL OF A LEGISLATIVE OR QUASI -JUDICIAL ACTION THAT:

WA TER AND DISPOSAL SYSTEM

A THE PROPOSED USE CAN BE CONNECTED TO A PUBLIC
SEWER AND WATER SYSTEM, BOTH OF WHICH HAVE
ADEQUATE CAPACITY; OR -

Hear_ings Officer’s Decision 3 FD 3-94
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B. . THE PROPOSED USE CAN BE CONNECTED TO A PUBLIC
WATER SYSTEM, AND THE OREGON DEPARTMENT - OF
ENVIRONMENTAL QUALITY (DEQ) WILL APPROVE A
SUBSURFACE SEWAGE DISPOSAL SYSTEM ON THE SITE; OR

c THERE IS AN ADEQUATE PRIVATE WATER SYS TEM, AND THE
. OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY (DEQ)
WILL APPROVE A SUBSURFACE SEWAGE DISPOSAL SYSTEM

ON THE SITE; OR

D. THERE IS AN ADEQUATE PRIVATE WATER SYSTEM,_AND A PUBLIC
' SEWER WITH ADEQUATE CAPACITY.

Multnomah County Comprehensive Framework Plan; Volume 2 P011c1es (September 1983)
at 167. : :

" As noted prev1ously, the apphcant would connect the proposed house to the City of
Portland’s sewer system. The signed Portland Fire District review establishes the existence
of a hydrant 70’ from the residence with adequate water pressure nearby. From this I
conclude the house would also be served by City water. This evidence is sufficient to carry
the applicants’ burden of proof with respect to this portion of Policy 37.

The remainder of Policy 37 provides:

DRAINAGE

E.  THERE IS ADEQUATE CAPACITY IN THE STORM WATER‘
SYSTEM TO HANDLE THE FUN-OFF; OR '

F. THE WATER RUN-OFF CAN BE HANDLED ON THE SITE OR
ADEQUATE PROVISIONS CAN BE MADE; AND '

G.  THERUN-OFF FROM THE SITE WILL NOT ADVERSELY AFFECT
THE WATER QUALITY IN ADJACENT STREAMS, PONDS, LAKES
OR ALTER THE DRAINAGE ON ADJOINING LANDS. .

' ENERGY AND COMMUNICATIONS
H.  THERE IS AN ADEQUATE ENERGY SUPPLY TO HANDLE THE
. NEEDS OF THE PROPOSAL AND THE DEVELOPMENT LEVEL
* PROJECTED BY THE PLAN; AND |

I COMMUNICATIONS FACILITIES ARE AVAILABLE

Hearings Officer’s Decision ' “ ‘ - FD 3-94
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FURTHERMORE, THE COUNTY'S POLICY IS TO CONTINUE
COOPERATION WITH THE DEPARTMENT OF ENVIRONMENTAL
QUALITY, FOR THE DEVELOPMENT AND IMPLEMENTATION OF A
GROUNDWATER QUALITY PLAN TO MEET THE NEEDS OF THE
COUNTY. .

Multnomah Countv Comprehensive Framework Plan; Volume 2: Policies (September 1983)
at 168. ‘

There is no evidence in the record concerning energy and communications facilities,
subsections E, F, G, H and I, although the location of the property within the urbanized
portion of the County suggests these facilities are readily available.

The failure to address these standards is grounds for denial. However, the applicant
might be able to address them in the event of a de novo appeal of this decision.

~ The concluding paragraph of Policy 37 is inapplicable to this quaSijudiCial proceeding.

4. Plan Policy 38: "Facilities"

S

Multnomah County Plan Policy 38, "Facilities" provides:
POLICY 38 |

' THE COUNTY’S POLICY IS TO REQUIRE A FINDING PRIOR TO
APPROVAL OF A LEGISLATIVE OR QUASI-JUDICIAL ACTION THAT:

SCHOOL

A. THE APPROPRIATE SCHOOL DISTRICT HAS HAD AN
OPPORTUNITY TO REVIEW AND COMMENT ON THE
PROPOSAL

FIRE PROTECTI ON

B. THERE IS ADEQUATE WATER PRESS URE AND FLOW FOR FIRE
FIGHT. ING PURPOSES; AND :

- C. THE APPROPRIATE FIRE DISTRICT HAS HAD. AN
' OPPORTUNITY TO REVIEW AND COMMENTS [sic] ON THE
PROPOSAL.

POLICE PROTEC TI ON

Hearings Officer’s Decision ' 15 | X FD 3-94
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D. THE PROPOSAL CAN RECEIVE ADEQUATE LOCAL POLICE
PROTECTION IN ACCORDANCE WITH THE STANDARDS OF
THE JURISDICTION PROVIDING POLICE PROTECTION.

_Multnomah County Corngrehenswe Framework Plan; Volume 2: Policies (September 1983)
at 169-170. :

The David Douglas School District returned the "School District Review" from, with

the signature of the Dr. Ron Russell, Assistant Superintendent, dated February 8, 1994.
(The "no comment" box was checked.) This satisfies the requirement in subsection A of

- policy 38 that the school district has "an opportunity to review and comment on the
proposal.” : ’

The completed Portland Fire District Review form, signed by Don Patty (undated),
Plans Review provides sufficient evidence satisfying subsection B,("there is adequate water
pressure and flow for fire fighting purposes") and C (the fire district "had an opportunity to .
review and comment on the proposal.") v

Lt. Bill Goss, of the Multnomah County Sheriff’s Office returned the "Police Services
Review" form, dated February 8, 1994, indicating there would be an "adequate” level of
service "available to serve the proposed project.” ' ‘

'_The applicant has satisfied Policy 38.

E State Statutes, Goals And Administrative Rules Applicable To The Decision

‘ The provisions of state law governing county qua51Jud1c1a1 decisions, found in ORS
~ 197.763 and 215416 apply to this proceeding. They have been fulfilled through the notice
of, and conduct of, the hearing on this matter.

No other provisions in ORS Chapters 197 and 215 are applicable. |

No statewide planning goals and no Oregon Administrative Rules interpreting those
goals apply to this quasijudicial permitting proceeding.

~ VI. CONCLUSIONS AND ORDER
A.  Standards Which The Applicant Has Not Satisﬁed
I find that the evidence and argument offered by the applicant is insufficient to satisfy
the "hardshlp" standard in MCC 11.15.6323(B)(2) and the "minimum variance necessary

standard in MCC 11.15.6323(B)(3), with respect to the applicant’s request for a variance to
the flood elevation standards and its implied request for a variance to the flood-proofing " -
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requirements of MCC 11.15.6315(F).

- Talso find that the applicant failed to satisfy the "fraud'; and "victimization" provisions
in MCC 11.15. 6323(B)(4) as to the flood elevation variance to MCC 11.15. 6315(B) and the
flood-proofing variance to MCC 11.15.6315(F). :

These are grounds for denial.

B. Standards Which The Applicant Failed To Address

The applicant did not offer evidence addressing compliance with several p;ovisions
in the County Code and some of the applicable Plan policies. These standards and policies

_are:

MCC 11.15.6315(G) 7
MCC 11.15.6315(H)
Plan Policy 37 §§(E) through (I)
Comprehensive Framework Plan Policy 37, Sections E through L

The applicant’s failure to carry its burden of proof for these standards, is grounds for
denial. ' '

C. Standards Which The Applicant Has Satisfied

The applicant has satisfied the following apphcable sections of the County Code and
County Plan:

MCC 11.15.6323(B)(1), as to flood elevation variance to MCC 11.15.6315(B)‘
MCC 11.15.6323(B)(1), as to flood-proofing variance to MCC 11.15.6315(F)

- MCC 11.15.6323(B)(4), in part, as to flood elevation variance to MCC 11.15.6315(B)
MCC 11.15.6323(B)(4), in part, as to flood-proofing variance to MCC 11.15. 6315(F)
Comprehensive Framework Plan Policy 14
Comprehensive Framework Plan Policy 37, Subsections A through D
Comprehensive Framework Plan Policy 38

D Standards Which Are Ihapplicable

Although the following standards appear in otherwise relevant code sections, I found

them inapplicable to this application or this proceeding:

MCC 11.15.6315(A),(B),(C),(D),(E), 0
MCC 11.15.6323(A),(O),(E)
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ORDER

For the foregomg reasons, the apphcatlon is denied.

e

[ ,/%/M//A 199 iy,
"¢ " Datet | /7 " Kobert L. Fiberty, /7nngs Officer |
' Signed by the‘Hearings Officer: | o March 1, 1994

Decision Mv'ailed' to Parties: . March21, 1994

Decieion Submitted to Board Clerk: ‘. , March 21, 19945

Lagl day to Apbcal Decision:. 4:30 p.m,, April 1,1994

Reported to Board of County Commissione‘rs: 1:30 p.m., April 12, 1994

Appeal to the Board of County Commissioners

The Hearings Officer Decision may be appealed to the Board of County Commis-
sioners (Board) by any person or organization who appears and testifies at the
hearing, or by those who submit written testimony into the record. An appeal must
be filed with the County Planning Division within ten days after the Hearings
Officer decision is submitted to the Clerk of the Board. An appeal requires a com-
pleted “Notice of Review" form and a fee of $300.00. Instructions and forms are

" available at the County Planning and Development Office at 2115 SE Morrison
Street, Portland

- Failure to raise an issue by the close of the record at or following the final hearing,
(in person or by letter), precludes appeal to the Land Use Board of Appeals

'~ (LUBA) on that issue. Failure to provide specificity on an issue sufficient for the
Board to respond, precludes appeal to LUBA on that issue.

To appeal the Hea{rings Officer decision, a “Notice of Review” form and fee must
be submitted to the County Planning Director. For further information call the
Multnomah County Planning and Development Division at 248-3043.

Hearings Officer’s Decision 18 , FD 3-94
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A.

"Any Questions:

0516C/63

MEETING DATE: MAY 10 1934

AGENDA NO: P—- S

(Above Space for Board C1erk s Use ONLY)

AGﬂlﬂll‘PLlﬁﬂﬂﬂﬂVT PIHU!

Designate Days to Consider Planning Items
SUBJECT : _ . 5

BOARD BRIEFING Date Reguested:

Amount of sze Needed°
REGULAR MEETING'

Date Requested: May 10, 1994 - Planning Item Agenda

Amount of T1me Needed
DEPARTMENT : DES

5 Minutes

DIVISION: Planning and Development
CONTAC':'} R. Scott Pemble

TELEPHONE #; 3182
BLDG/ROOM #: 4127103

R. Scott Pemble / John DuBay

PERSON(S) MAKING PRESENTATION:

ACTION REQUESTED:

[] INFORMATIONAL ONLY [] POLICY DIRECTION k3 APPROVAL [] OTHER

SUMMARY (Statement of rationale for action reguested personnel and
fiscal/budgetary impacts, if applicable):

Request to adopt a Resolution to designate June 13, 1994, August 16, 1994 and
August 30, 1994 as days necessary for deliberating land {Use planning issues
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SIGNATURES REQUIRED: E;fi_,m
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ELECTED OFFICIAL: C; —

QR <3
DEPARTMENT MANAGER:X

ALL ACCOMPANYING DOCUMENTS MUST HAVE REQUIRED SIGNATURES

Call the Office of the Board Clerk 248-3277/248-5222



MULTNOMAH COUNTY OREGON

DEPARTMENT OF- ENVIRONMENTAL SERVICES ‘ BOARD OF COUNTY COMMISSIONERS

DIVISION-OF PLANNING . BEVERLY STEIN ¢« CHAIR OF THE BOARD

AND DEVELOPMENT - . : : DAN SALTZMAN e DISTRICT 1 COMMISSIONER
2115 S.E. MORRISON STREET GARY HANSEN « DISTRICT 2 COMMISSIONER
PORTLAND, OREGON 97214 TANYA COLLIER « DISTRICT 3 COMMISSIONER
(503) 248-3043 : SHARRON KELLEY « DISTRICT 4 COMMISSIONER

To: BeARD OF COUNTY COMMISSIONERS

From: R. SCOTT PEMBLE, PLANNING DIRECTOR

TODAY'S DATE: ArruL 25, 1994

REQUESTED PLACEMENT DATE: May 10, 1994 PLANNING ITEMs

RE: BOARD MEETING RULES - DESIGNATE DAYS TO CONSIDER PLANNING ITEMS

I. RECOMMENDATION/ACTION REQUESTED _
Request Board adopt a resolution to designate Junel3, 1994, August 16, 1994, and August 30, 1994 as days
necessary for deliberating land use Planmng issues.

II. BACKGROUND/ANALYSIS:
The Land Conservation and Development Commission (LCDC) when approving the County's revised work
program (94-WKPROG-00038) handed the county a plate full, to say the least. I have had several discus-
sions with County Counsel staff concerning procedural requirements pertaining to the review and delibera-
tion of the soon to be completed LCDC remand work. The long and short of the issues are, the timing of -
Board hearings will be driven by the LCDC order, other legal requirements (i.e, the right to respond to new

- information presented at an evidentiary hearing) and County resources. Consequently, the Board must des- .
ignate several meetmg days, other than the second and fourth Tuesdays of the month, for Plannm g matters to
adhere to the LCDC schedule.

Board rules djctate that Planning issues should be considered on the the second and fourth Tuesdays of the
month. The LCDC approved schedule, coupled with other legal considerations require the Board to meet on
other days of the month. The following days are requested for Planning items: June 13, 1994, August 16,
1994, and August 30, 1994,

If the Resolution is approved, on June 13, 1994, a joint Planning Commission and Board hearing will be
convened to take testimony on two reports: The "West Hills Reconciliation Report" and the "Howard
Canyon Reconciliation Report”. The hearing will be held in the Board Room and would be convened as
early in the PM. as possible, since the hearing is expected to last a long time, up to four hours.

AN EQUAL OPPORTUNITY EMPLOYER



Amend Board Meeting Memo
April 25, 1994
Page 2

The"Reconciliation Reports" are the Planning staff's analysis and recommendation concerning the signifi-
cance determination and level of protection for several Goal S resources (strcams scenic views, :
mineral/aggregate, and w11d11fe) At the August 16, 1994 and the August 30, 1994 meetings, the Board wxll
consider Planning Commission proposed ordinances amending the County's Zoning Codc for the protection
of "Significant" Goal 5 resources.

III. FINANCIAL IMPACTS:
One time amendments to the Boards meeting rules will not have any financial impacts.
IV. LEGAL IsSuUEs:

Remand work must comply with the Statewide Land Use Planning Goal 5 rules and the LCDC approved
work program. The Goal 5 rule requires that a specific planning process must be completed and the LCDC
approved work program stipulates completion dates for various Goal 5 products of the process. Failure to
properly perform the process within the specified timeline may result in costly litigation.

V. CONTROVERSIAL ISSUES:

The LCDC per their Periodic Review Remand Order and their approved work program require the County to
redo the Goal 5 work for both Angell Brothers and Howard Canyon mineral/aggregate sites and other Goal 5
resources associates with both sites. When the Planning Commission and Board first considered the Goal 5
designation for both mineral/aggregate resource sites, considerable public debate occurred. The review of
both. "Reconciliation Reports” (i.e., the reconsideration of past Board decisions on specific Goal 5 resources)
is expected to be as controversial as the initial deliberations. Adding meeting dates to consider these plan-
ning matters, however, is not is expected to be controversial.

VI. LINK TO CURRENT COUNTY POLICIES:

County Counsel advises that the Board designate additional meeting dates for Planning matters by resolution
to implement the Board Meeting Rules.

VII. CITIZEN PARTICIPATION:

Parties to the County's Periodic Review hearing, before the LCDC, were given opportunity by the
Commission to comment on the DLCD staff proposed work program. In general, comments were made in
support of the DLCD staff proposed work program. The work program was subsequently adopted by the
LCDC and that program now controls the County's schedule. If the Board approves the Resolution, notice
will be sent to all households in the affected areas, at least three weeks in advance of the June 13, 1994 hear- -

ing.

VIII. OTHER GOVERNMENT PARTICIPATION:
Affected state and local agencies were notified when the LCDC considered the County's Remand Order
-work program. If the Board's approves the Resolution, affected state and local agencies will be notified of
the approved meeting dates.
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BEFORE THE BOARD OF COUNTY COMMISSIONERS
' FOR MULTNOMAH COUNTY, OREGON '

In the Matter of Designating June 13, 1994)

August 16, 1994, and August 30, 1994 as ) RESOLUTION
Meeting Days to Deliberate Land Use ) - 94 -
Planning Issues _ )

WHEREAS, ORS 197 requires the Land Conservation and Devélopment Commission to

- Review the Multnomah County Comprehensive Framework Plan Perlodlcally to

determine consxstency w1th the State Land Use Goals; and

WHEREAS, the Land Conservation and Development Commission reviewed in April
1993 the Multnomah County Comprehensive Framework Plan and determined it did not
comply with State Land Use Goal 5; and

WHEREAS, the Land Conscrvation .and Development Commission required
Multnomah County to complete Goal 5 work by December 31, 1993 and subsequently
approved a detailed work Program extending the County's deadhne to September 6,
1994; and

WHEREAS, Multnomah County is required to complete various. work by the deadlines
stipulated within the Land Conservation and Development Commission approved
Periodic Review Work Program ; and

WHEREAS, the Multnomah County Board of Commissioners has adopted rules for the
conduct of meetings which established the second and fourth Tuesdays of the month and
other times as necessary as meeting dates to consider Planning issues; and

WHEREAS, in order to comply with the Land Conservation and Development
Commission's approved work program, the Multnomah County Board must meet on

other days;

NOW, THEREFORE, IT IS RESOLVED that June 13, 1994, August 16, 1994, and

- August 30, 1994 are hereby designated by the Board of County Commissioners as

meeting dates to consider Planning issues.

APPROVED this 10th day of May, 1994 _ , ,
: : MULTNOMAH COUNTY, OREGON

REVIEWED '
COUNTY COUNSEL FOR
MULTNOMAH COUNTY, OREGON By

Beverly Stein

% Multnomah County Chair
By ' .
Laurence Kressel




