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ANNOTATED MINUTES

Tuesday, September 1, 1992 - 8:30 AM
Multmomah County Courthouse, Room 602

- EXECUTIVE SESSION

The Multnomah County Board of Commissioners Will Meet in Executive Session
Pursuant to ORS 192.660(1)(e), in Order to Discuss the Operational and Financial
Aspects of a Proposed Purchase of Real Property by Multnomah County.

CANCELLED.

B-2

B-3

Tuesday, September 1, 1992 - 9:30 AM
Multnomah County Courthouse, Room 602

BOARD BRIEFINGS

Discussion of Audit Entitled "MANAGEMENT OF FELONS: IMPROVE

SENTENCING PRACTICES". Presented by Multnomah County Auditor Gary
Blackmer.

GARY BLACKMER INTRODUCED AUDITORS JUDITH
DeVILLIERS AND SUZANNE FLYNN AND ACKNOWLEDGED
THEIR EFFORTS WITH THE AUDIT. MR. BLACKMER
PRESENTATION AND RESPONSE TO BOARD QUESTIONS.
COMMISSIONER ANDERSON ADVISED SHE WILL SUBMIT
- A MEMORANDUM WITH ADDITIONAL QUESTIONS AND
REQUESTED THAT ANOTHER BRIEFING BE SCHEDULED
IN ONE MONTH TO DISCUSS POSSIBLE REMEDIES,
ATTENDED BY A JUDGE AND DISTRICT ATTORNEY,
SHERIFF AND COMMUNITY CORRECTIONS STAFF.

Discussion of Columbia Villa Community Service Project Representatives’
Farticipation in the Moral Rearmament Conference in Caux, Switzerland. Presented
by Project Director Fred Milton and Villa Residents Tina Stalling and Ruby Foust.

NORM MONROE, FRED MILTON, RUBY FOUST, TINA
STALLING AND MICHAEL HENDERSON PRESENTATION
AND RESPONSE TO BOARD QUESTIONS. MR. MILTON TO
INVITE THE BOARD TO AN UPCOMING VILLA
COMM UNITY LUNCHEON.

General Overview of Multnomah County Weatherization Program Operations,
Accomplishments and 1993 Fiscal Year Goals Presented by Program Staff Rey
Espana and Tom Brodbeck ’

“NORM MONROE, REY ESPANA AND TOM BRODBECK
PRESENTATION AND RESPONSE TO BOARD QUESTIONS.
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B-4

Multnomah County Homeless Families Program Briefing and Update on Current
Grant Initiatives and First Year Results of the Robert Wood Johnson Foundation
Homeless Families Program. Presented by Project Director Paula Corey.

NORM MONROE AND PAULA COREY PRESENTATION AND
RESPONSE TO BOARD QUESTIONS.

B-5

Tuesday, September 1, 1992 - 10:45 AM
Multnomah County Courthouse, Room 602

AGENDA REVIEW

Review of Agenda for Regular Meeting of September 3, 1992.

Tuesday, September 1, 1992
1:30 PM TO NO LATER THAN 5:00 PM
Multnomah County Courthouse, Room 602

PUBLIC HEARING

Chair Gladys McCoy convened the hearing at 1:33 p.m., with Commissioners Pauline

Anderson and Gary Hansen present, and Vice-Chair Sharron Kelley and Commissioner Rick
Bauman excused. |

P-1

Quasi-Judicial Hearing Followed by Board Deliberations and Order in the Matter
of a Petition for Establishing a Way of Necessity for Property Described as Tax Lot
17, Located in the N.E. 1/4 of Section 6, T2N, RIW, W.M. and in the Alexander

McQuinn D.L.C., Multnomah County, Oregon, Filed by the McQuinn Family Pioneer .

Cemetery Association, an Oregon Non-Profit Corporation. (Case No. 92-51C).

TESTIMONY, REBUTTAL AND RESPONSE TO BOARD

QUESTIONS FROM COUNTY COUNSEL JACQUELINE
WEBER, SURVEYOR DENNIS FANTZ, PETITIONERS’

ATTORNEY LISA KOLVE, McQUINN FAMILY PIONEER

CEMETERY ASSOCIATION PRESIDENT MAXINE DAILY
AND RESPONDENTS’ ATTORNEY JOHN SHONKWILER.

MS. KOLVE DISCUSSED PETITIONERS’ OWNERSHIP
INTEREST IN THE PROPERTY AS EVIDENCED BY A DEED
FROM THE UNITED STATES TO THE McQUINNS
GRANTING THE CEMETERY TO THE McQUINNS AND

THEIR HEIRS FOREVER, WHICH RIGHT WAS NEVER -

TRANSFERRED. MS. KOLVE ADVISED THEY ARE
REQUESTING PUBLIC ROAD ACCESS TO THE CEMETERY

IN THE LEAST DISRUPTIVE MANNER POSSIBLE WITH NO

OR MINIMAL COMPENSATION TO RESPONDENTS.

MR. SHONKWILER SUBMITTED 4 EXHIBITS INTO THE
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RECORD AND REQUESTED THAT THE BOARD MAKE A
DETERMINATION THAT PETITIONERS FAILED TO PROVE
STANDING TO FILE FOR A WAY OF NECESSITY AND/OR
THAT THE PETITION SHOULD BE DENIED BECAUSE
- RESPONDENTS HAVE ADVERSE POSSESSORY RIGHT OF
THE PROPERTY AS EVIDENCED BY DEED AND THAT
PETITIONERS HAVE NOT MET STATUTE REQUIREMENTS
TO ALLEGE AN ELEMENT OF FAIR AND ADEQUATE
COMPENSATION FOR THE PROPERTY.

'MS. WEBER EXPLAINED THAT THE BOARD’S OPTIONS

FOR MAKING A DETERMINATION IN THIS MATTER:

WOULD BE TO FIND THAT PETITIONERS SUBMITTED
SUFFICIENT EVIDENCE TO PROVE OWNERSHIP OF THE
. CEMETERY PROPERTY AND DECIDE THE OTHER WAY OF

NECESSITY ISSUES, OR FOR THE BOARD TO FIND IT
DOES NOT HAVE SUFFICIENT EVIDENCE OF OWNERSHIP
AND DISMISS THE PETITION DUE TO LACK OF
STANDING, ADVISING THAT THEN EITHER PETITIONERS
OR RESPONDENTS COULD APPEAL THAT DECISION TO
CIRCUIT COURT. IN RESPONSE TO A QUESTION OF
CHAIR McCOY, MS. WEBER EXPLAINED THE BOARD
- NEEDS TO DELIBERATE REGARDING THE ISSUES,
REVIEW THE DOCUMENTS AND TESTIMONY, BE BRIEFED
BY COUNTY COUNSEL ON THE LEGAL . ISSUES
PRESENTED AND THE VARIOUS FINDINGS THE BOARD
HAS TO MAKE IN LEADING TO ITS DECISION. MS.
WEBER ADVISED A WRITTEN ORDER OF THE BOARD’S
DECISION MUST BE FILED AND THAT EITHER PARTY
MAY APPEAL TO CIRCUIT COURT. IN RESPONSE TO A
QUESTION, COUNTY COUNSEL MATTHEW RYAN CITED
PIKE vs WILEY, 100 OR AP 120 (1990) (GRANT COUNTY), IN
WHICH AN APPEAL WAS HEARD IN CIRCUIT COURT BY
DE NOVO REVIEW.

IN REBUTTAL, MS. KOLVE REQUESTED THAT THE BOARD
CONSIDER THE COUNTY ENGINEER’S 1989 ESTIMATION
OF VALUE AT $1,000 TO 31,500 PER ACRE AS BEING MORE
APPROPRIATE COMPENSATION THAT THE AMOUNT
SUGGESTED IN RESPONDENTS’ AFFIDAVIT.

IN RESPONSE TO A QUESTION, MS. WEBER ADVISED
THAT ATTORNEYS FOR BOTH PARTIES DID NOT HAVE EX

PARTE CONTACT WITH COUNTY COUNSEL, BUT

PARTICIPATED IN A CONFERENCE CALL ON MONDAY IN

AN ATTEMPT TO SHORTEN THE PROCESS AND RESOLVE

SOME ISSUES PRIOR TO THE HEARING.

IN RESPONSE TO A QUESTION OF COMMISSIONER
HANSEN, MS. WEBER ADVISED A DECISION WOULD
-3-
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*  HAVE TO BE MADE BY A MAJORITY OF THE THREE
COMMISSIONERS ATTENDING TODAY’S HEARING.

The hearing was recessed at 3:15 p.m. and reconvened at 3:25 p.m.

AFTER FURTHER DISCUSSION, CHAIR McCOY PROPOSED
A 45 DAY CONTINUANCE IN ORDER FOR THE BOARD TO
TAKE THE MATTER UNDER ADVISEMENT AND CONFER
WITH COUNTY COUNSEL. THE HEARING WAS CLOSED
WITH BOARD DETERMINATION TO BE MADE AT 1:30 PM

ON TUESDAY, OCTOBER 20, 1992.

There being no further business, the hearing was adjourned at 3:39 p.m.

OFFICE OF THE BOARD CLERK
Jor MULTNOMAH COUNTY, OREGON

A eRan ((Crocstec

Deborah L. Bogstad

Thursday, September 3, 1992 - 9:30 AM
Multnomah County Courthouse, Room 602

REGULAR MEETING

‘Chair Gladys McCoy convened the meeting at 9:30 a.m., with Vice-Chair Sharron
Kelley, Commissioners Pauline Anderson and Gary Hansen present, and Commissioner Rick
Bauman excused. ' v ‘

CONSENT CALENDAR

UPON MOTION OF COMMISSIONER KELLEY, SECONDED
BY COMMISSIONER HANSEN, CONSENT CALENDAR ITEM
C-1 WAS UNANIMOUSLY APPROVED.

NON-DEPARTMENTAL

C-1 In the Matter of the Appointments Avel L. Gbrdly, Barbara Aho Grider, Myrthle B.
Griffin, Gerald McFadden and Barry M. Maletzky to the MULTNOMAH COUNTY
COMMUNITY CORRECTIONS ADVISORY COMMITTEE

REGULAR AGENDA

NON-DEPARTMENTAL

R1 PROCLAMATION in the Matter of Proclaiming the Week of September 6-11, 1992
as RETURN TO SCHOOL WEEK in Multnomah County, Oregon

PROCLAMATION READ. COMMISSIONER KELLEY MOVED



R-2

R-3

AND COMMISSIONER HANSEN SECONDED, APPROVAL OF
R-1. UPON MOTION OF COMMISSIONER ANDERSON,
SECONDED BY COMMISSIONER KELLEY, AN AMENDMENT
CHANGING "I" TO "WE" WAS UNANIMOUSLY APPROVED.

PROCLAMATION 92-163 UNANIMOUSLY APPROVED AS

AMENDED.

RESOLUTION in the Matter of a Planning Process to Develop a Corrections Levy
for March

COMMISSIONER ANDERSON EXPLANATION.
COMMISSIONER ANDERSON MOVED AND COMMISSIONER
HANSEN SECONDED, APPROVAL OF R-2. BOARD
DISCUSSION. RESOLUTION 92-164 UNANIMOUSLY
APPROVED.

Ratification of Intergovernmental Agréement Contract #500173 Between the City of

Portland and Multnomah County, Providing Consolidation of the City of Portland -

Stores with Multnomah County Central Stores for the Purpose of Economic and
Efficient Operations ‘

COMMISSIONER ANDERSON MOVED AND COMMISSIONER
HANSEN SECONDED, APPROVAL OF R-3. LILLIE WALKER
EXPLANATION. COMMISSIONER ANDERSON COMMENTS.
IN SUPPORT. AGREEMENT UNANIMOUSLY APPROVED.

PUBLIC CONTRACT REVIEW BOARD

R-9

(Recess as the Board of County Commzsszoners and convene as the Public Contract
Review Board)

ORDER in the Matter of an Exemption to Waive the Competitive Bid Process and to

- Use.a Request for Proposal for the Selection of a Construction Manager/General

Contractor for the Juvenile Justice Complex Replacement

MS. WALKER EXPLANATION AND RESPONSE TO BOARD
QUESTIONS. UPON MOTION OF COMMISSIONER
HANSEN, SECONDED BY COMMISSIONER ANDERSON,
ORDER 92-165 WAS UNANIMOUSLY APPROVED.

(Recess as the Public Contract Review Board and reconvene as the Board of County

Commissioners)

JUSTICE SERVICES

R-4

SHERIFF’S OFFICE

Budget Modification MCSO #1 Requesting Authorization to Transfer $46,250 in
Dedicated Drug Forfeiture Funds from the Professional Services Line Item to
Equipment Line Item, Enforcement Division, to Fund the Purchase of an Airplane to
be Used for Air Surveillance in Drug Investigations
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| UPON MOTION OF COMMISSIONER KELLEY, SECONDED
BY COMMISSIONER HANSEN, R-4 WAS UNANIMOUSLY
APPROVED. '

‘R-5 Budget Modification MCSO #2 Requesting Authorization to Transfer $4,484 from the
Overtime Line Item to Permanent Line Item, Enforcement Division, to Pay for
Reclassification of a Sergeant to a Lieutenant Position in the Sheriff’s Enforcement
Branch :

UPON MOTION OF COMMISSIONER HANSEN, SECONDED
BY COMMISSIONER KELLEY, R-5 WAS UNANIMOUSLY
APPROVED.

DEPARTMENT OF SOCIAL SERVICES

R-6 Request for Approval in the Matter of a NOTICE OF INTENT to Apply for a One
Year $150,000 Grant from the Bonneville Power Administration, Providing Ten
Bonneville Power Administration Job Slots for High Risk Gang Involved Youth as
Part of the Youth Employment and Empowerment Pro_;ect

UPON MOTION OF COMMISSIONER ANDERSON,
SECONDED BY COMMISSIONER KELLEY, R-6 WAS
UNANIMOUSLY APPROVED. '

R-7 Request for Approval in the Matter of a NOTICE OF INTENT to Apply for a $75,000
Grant from the Annie E. Casey Foundation, Providing a Nine Month Planning Grant
to Develop a Plan for Revision of Juvenile Detention Policies and Practices,
Including Establishment of Commiunity-Based Alternatives to Detention

UPON MOTION OF COMMISSIONER KELLEY, SECONDED
BY COMMISSIONER ANDERSON, R-7 WAS UNANIMOUSLY
APPROVED.

R-8 Request for Approval in the Matter of a NOTICE OF INTENT to Apply for a One
Year $250,000 U.S. Department of Health and Human Services Grant, Providing
Funding for a Homeless Families Support Services Demonstration Program

UPON MOTION OF COMMISSIONER KELLEY, SECONDED
BY COMMISSIONER HANSEN, R-8 WAS UNANIMOUSLY
APPROVED. '

DEPARTMENT QF ENVIRONMENTAL SERVICES

R-10 ORDER in the Matter of Multnomah County Appointing Planning and Zoning
Hearings Officers

UPON MOTION OF COMMISSIONER ANDERSON,
SECONDED BY COMMISSIONER HANSEN, ORDER 92-166
APPOINTING LARRY EPSTEIN, PHILLIP GRILLO, ROBERT
LIBERTY AND PAUL NORR WAS UNANIMOUSLY
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R-11

APPROVED.

Continued Second Reading and Possible Adoption of an ORDINANCE Relating to
Animal Control, Creating a Notice of Infraction Procedure, Expanded Hearing and
Appeal Process, and Penalties for Violations of Animal Control Regulations and
Amending Chapter 8.10 of the Multnomah County Code

PROPOSED ORDINANCE READ BY TITLE ONLY. COPIES
. AVAILABLE. COMMISSIONER ANDERSON MOVED AND
COMMISSIONER HANSEN SECONDED, APPROVAL OF
SECOND READING AND ADOPTION. MIKE OSWALD
INTRODUCED AMENDED ORDINANCE. IN RESPONSE TO
A QUESTION OF THE BOARD, COUNTY COUNSEL
MATTHEW RYAN READ THE AMENDED LANGUAGE TO
PAGE 3 OF 27, SUB-SECTION MCC 8.10.035(7), "A
STATEMENT THAT AN ADMISSION OF. INFRACTION
WOULD BE ON RECORD AND COULD LEAD TO THE
ENHANCEMENT OF FINE ON ANY SUBSEQUENT
INFRACTION ISSUED UNDER THIS CHAPTER AS
"PROVIDED UNDER MCC 8.10.900(B)." AND ADVISED THE
CHANGE IS NON-SUBSTANTIVE AND COULD BE ADOPTED
WITH THE SECOND READING OF THE ORDINANCE.
MICHAEL TWAIN AND NORMAN ROLEY TESTIMONY IN
OPPOSITION AND RESPONSE TO BOARD QUESTIONS.
DALE DUNNING TESTIMONY IN SUPPORT. UPON MOTION
OF COMMISSIONER KELLEY, SECONDED BY
COMMISSIONER - HANSEN, THE AMENDMENT WAS
UNANIMOUSLY APPROVED. ORDINANCE 632
UNANIMOUSLY APPROVED AS AMENDED.

P-11

UPON MOTION OF COMMISSIONER KELLEY, SECONDED
BY COMMISSIONER HANSEN, CONSIDERATION OF THE
FOLLOWING ITEM WAS UNANIMOUSLY APPROVED.

CU 11-92 HEARING, ON THE RECORD PLUS ADDITIONAL TESTIMONY, WITH
ADDITIONAL TESTIMONY TQ BE RESTRICTED TQ THE PHYSICAL
CONSTRAINTS OF THE SITE RELATIVE TO THE PLACEMENT OF THE
DWELLING. 10 MINUTES PER SIDE, in the Matter of an Appeal of a July 6, 1992
Planning and Zoning  Hearings Officer Decision APPROVING, SUBJECT TO
CONDITIONS, Development of a Non-Resource Related Single Family Dwelling on
7.80 Acre Lot of Record in the MUF-19, Multiple Use Forest Zoning District, for

Property Located at 43640 E LARCH MOUNTAIN ROAD

AT THE REQUEST OF COMMISSIONER KELLEY AND
FOLLOWING EXPLANATION BY ROBERT TRACHTENBERG
- AND JOHN DuBAY, COMMISSIONER KELLEY MOVED AND
COMMISSIONER HANSEN SECONDED, THAT THE BOARD
RECONSIDER PLANNING ITEM P-11 AND SET A HEARING
DATE FOR THE RECONSIDERATION AT 9:30 AM ON
-7- ,




TUESDAY, SEPT. EMBER 22, 1992. MOTION UNANIMOUSLY
APPROVED, WITH COMMISSIONERS ANDERSON, KELLEY,
HANSEN AND McCOY VOTING AYE ON A ROLL CALL
VOTE.

- There being no further business, the meeting was adjourned at 10:25 a.m.

OFFICE OF THE BOARD CLERK
Jor MULTNOMAH COUNTY, OREGON

Gdercan (s o

Deborah L. Bogstad

Thursday, September 3, 1992
(Immediately Following 9:30 AM Regular Meeting)
Multnomah County Courthouse, Room 602

EXECUTIVE SESSION

E-1 = The Multnomah County Board of Commissioners Will Meet in Executive Session
Pursuant to ORS 192.660(1)(h) for the Purpose of Legal Counsel Consultaaon
Pertaining to Posszble Litigation. .

- EXECUTIVE SESSION HELD.



MuULTNOMAH CounNTY CDFREE(ENCJT1'_

- : GLADYS McCOY o CHAIR o

OFFICE OF THE BOARD CLERK o PAULINE ANDERSON e DISTRICT 1 e
SUITE 1510, PORTLAND BUILDING GARY HANSEN ¢ DISTRICT2 e
1120 S.W. FIFTH AVENUE RICK BAUMAN e DISTRICT3
PORTLAND, OREGON 97204 SHARRON KELLEY e DISTRICT 4 e
: CLERK'S OFFICE e 248-3277 e

248-3308
248-5220
248-5219
248-5217
248-5213
248-5222

AGENDA

MEETINGS OF THE MULTNOMAH COUNTY BOARD OF COMMISSIONERS

FOR THE WEEK OF

AUGUST 31 - SEPTEMBER 4, 1992

- Tuesday, September 1, 1992

Tuesday, September 1, 1992

Tuesday, September 1, 1992

Tuesday, September 1, 1992

8:30 AM - Executive Session. . .Page 2
9:30 AM - Board Briefings. . . .Page 2

10:45 AM - Agenda Review . . . .Page 2

- 1:30 PM - Public Hearing . . . .Page 3
Thursday, September 3, 1992 - 9:30 AM - Regular Meeting . . .Page 3

Thursday Meetings of the Multnomah County Board of
Commissioners are taped and can be seen at the following times:

Thursday, 10:00 PM, Channel 11 for East and West side

subscribers

Thursday, 10:00 PM, Channel 49 for Columbia

(Vancouver) subscribers ,

‘Cable

Friday, 6:00 PM, Channel 22 for Paragon Cable (Multnomah

East) subscribers

Saturday 12:00 PM, Channel 21 for East Portland and East

County subscribers

INDIVIDUALS WITH DISABILITIES MAY CALIL. THE OFFICE OF THE
CLERK AT 248-~3277 OR 248-5222 OR MULTNOMAH COUNTY TDD

BOARD
PHONE

248-5040 FOR_TINFORMATION ON AVAITABLE SERVICES AND ACCESSIBILITY.

-1-
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Tuesday, September 1, 1992 - 8:30 AM
Multnomah County Courthouse, Room 602
EXECUTIVE SESSION

The Multnomah County Board of Commissioners Will Meet in
Executive Session Pursuant to ORS 192.660(1l)(e), in Order
to Discuss the Operational and Financial Aspects of a
Proposed Purchase of Real Property by Multnomah County. 1
HOUR REQUESTED.

Tuesday, September 1, 1992 - 9:30 AM
Multnomah County Courthouse, Room 602
~ BOARD BRIEFINGS

Discussion of Audit Entitled "MANAGEMENT OF FELONS: IMPROVE
SENTENCING PRACTICES". Presented by Multnomah County
Auditor Gary Blackmer. 15-25 MINUTES REQUESTED.

Discussion of Columbia Villa Community Service Project
Representatives' Participation in the Moral Rearmament
Conference 1in Caux, Switzerland. Presented by Project
Director Fred Milton and Villa Residents Tina Stalllng and
Ruby Foust. 15 MINUTES REQUESTED.

General Overview of Multnomah County Weatherization Program
Operations, Accomplishments and 1993 Fiscal Year Goals.
Presented by Program Staff Rey Espafia and Tom Brodbeck. 10
MINUTES REQUESTED.

Multnomah County Homeless Families Program Briefing and
Update on Current Grant Initiatives and First Year Results
of the Robert Wood Johnson Foundation Homeless Families
Program. Presented by Progect Director Paula Corey. 10
MINUTES REQUESTED.

B-5

Tuesday, September 1, 1992 - 10:45 AM
Multnomah County Courthouse, Room 602
AGENDA REVIEW

Review of Agenda for Regular Meeting of September 3, 1992.




Tuesday, September 1, 1992
1:30 PM TO NO IATER THAN 5:00 PM

Multnomah County Courthouse, Room 602
PUBLIC HEARING

Quasi-Judicial Hearing Followed by Board Deliberations and
Oorder in the Matter of a Petition for Establishing a Way of
Necessity for Property Described as Tax Lot 17, Located in
the N.E. 1/4 of Section 6, T2N, R1W, W.M. and in the
Alexander McQuinn D.L.C., Multnomah County, Oregon, Filed.
by the McQuinn Family Pioneer Cemetery Association, an
Oregon Non-Profit Corporation. (Case No. 92-51C).

Thursday, September 3, 1992 - 9:30 AM
MultnomahkCounty Cdurthbﬁse, Room 602

REGULAR MEETING

CONSENT CALENDAR

NON-DEPARTMENTAL

Cc-1

In the Matter of the Appointments Avel L. Gordly, Barbara
Aho Grider, Myrthle B. Griffin, Gerald McFadden and Barry
M. Maletzky to the MULTNOMAH COUNTY COMMUNITY CORRECTIONS
ADVISORY COMMITTEE

REGULAR AGENDA

NON-DEPARTMENTAL

R-1

PROCLAMATION in the Matter of Proclaiming the Week of
September 6-11, 1992 as RETURN TO SCHOOL WEEK in Multnomah
County, Oregon

RESOLUTION in the Matter of a Planning Process to Develop a
Corrections Levy for March

Ratification of Intergovernmental Agreement Contract
#500173 Between the City of Portland and Multnomah County,
Providing Consolidation of the City of Portland Stores with
Multnomah County Central Stores for the Purpose of Economic
and Efficient Operations

JUSTICE SERVICES

R-4

SHERIFF’S OFFICE

Budget Modification MCSO #1 Requesting Authorization to
Transfer $46,250 in Dedicated Drug Forfeiture Funds from
the Professional Services Line Item to Equipment Line Item,
Enforcement Division, to Fund the Purchase of an Airplane
to be Used for Air Surveillance in Drug Investigations
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Budget Modification MCSO #2 Requesting Authorization to
Transfer $4,484 from the Overtime Line Item to Permanent
Line Itemn, Enforcement Division, to Pay for
Reclassification of a Sergeant to a Lieutenant Position in
the Sheriff’s Enforcement Branch

DEPARTMENT OF SOCIAL SERVICES

R-6

- PUBLIC

Request for Approval in the Matter of a NOTICE OF INTENT to
Apply for a One Year $150,000 Grant from the Bonneville
Power Administration, Providing Ten Bonneville Power
Administration Job Slots for High Risk Gang Involved Youth
as Part of the Youth Employment and Empowerment Project

Request for Approval in the Matter of a NOTICE OF INTENT to
Apply for a $75,000 Grant from the Annie E. Casey
Foundation, Providing a Nine Month Planning Grant to
Develop a Plan for Revision of Juvenile Detention Policies
and Practices, Including Establishment of Community-Based
Alternatives to Detention

Request for Approval in the Matter of a NOTICE OF INTENT to
Apply for a One Year $250,000 U.S. Department of Health and
Human Services Grant, Providing Funding for a Homeless
Families Support Services Demonstration Program

CONTRACT REVIEW BOARD

(Recess as the Board of County Commissioners and convene as
the Public Contract Review Board)

ORDER in  the Matter of an Exemption to Waive the
Competitive Bid Process and to Use a Request for Proposal
for the Selection of a Construction Manager/General
Contractor for the Juvenile Justice Complex Replacement

(Recess as the Public Contract Review Board and reconvene
as the Board of County Commissioners)

DEPARTMENT OF ENVIRONMENTAL SERVICES

R-10

R-11

ORDER in the Matter of Multnomah County Appointing: Plannlng
and ZOnlng Hearings Officers .

Continued Second Reading and Possible Adoption of an
ORDINANCE Relating to Animal Control, Creating a Notice of
Infraction Procedure, Expanded Hearing and Appeal Process,
and Penalties for Violations of Animal Control Regulations
and Amending Chapter 8.10 of the Multnomah County Code

0202C/40~-43/db




RICK BAUMAN
Multnomah County Commissioner
District 3

August 21, 1992

TO: Clerk of the Board

FR: Commissioner Rick Bauman.g \?’9

RE: Calendar

606 County Courthouse
Portiand, Oregon 97204
(503) 248-5217

I would like to amend my earlier memo regarding my attendance

at Board meetings in August and September.

I will attend the Board meetings the week of August 24.

'I will not be able to attend Board meetings on September 1 through

September 17.
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SHARRON KELLEY
Multnomah County Commissioner
District 4

Portland Building
1120 S.W. Fifth Avenue, Suite 1500
Portland, Oregon 97204
(503) 248-5219

T
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August 18, 1992 il
e <
o)

TO: Multnomah County Commissioners
Clerk of the Board
. . S
FR: Commissioner Sharron Kelley .-
RE:

Absence on September 1

I plan to attend an AOC training session on September 1 and will

be unable to attend the Board meeting scheduled for that day.

<




Meeting Date: SEP 0 1 1992

Agenda No.: £>“\
(Above space for Clerk's Office Use)

AGENDA PLACEMENT FORM
(For Non-Budgetary Items)

SUBJECT: PUBLIC HEARING/DELIBERATIONS - BOARD DECISION

BOARD BRIEFING

‘ REGULAR MEETING SEPTEMBER 1, 1992
(date) - (8ate)
DEPARTMENT_NON-DEPARTMENTAL DIVISION COUNTY COUNSEL
CONTACT JACQUELINE WEBER TELEPHONE 248-3138
PERSON(S)

MAKING PRESENTATION JACQUELINE WEBER, VARIOUS LEGAL COUNSEL REPS.

BCTION REQUESTED: QUASI-JUDICIAL HEARING/BOARD ORDER

[:j INFORMATIONAL ONLY [:]POLICY DIRECTION

! | APPROVAL
ESTIMATED TIME NEEDED ON BOARD AGENDA: 1:30 PM TO NO LATER THAN 5:00 PM

CHECK IF YOU REQUIRE OFFICIAL WRITTEN NOTICE OF ACTION TAKEN:
BRIEF SUMMARY

(include statement of raticnale for action reguested,
as well as personnel and fiscal/budgetary impacts,

if applicable):

QUASI -JUDI CIAL HEARING FOLLOWED BY BOARD DELIBERATIONS AND -
ORDER IN THE MATTER OF A PETITION FOR ESTABLISHING A WAY OF
NECESSITY FOR PROPERTY DESCRIBED AS TAX LOT 17, LOCATED IN
THE N.E. 1/4 OF SECTION 6, T2N, RiW, W.M. AND IN THE ALEX-

T W =
ANDER McQUINN D.L.C., MULTNOMAH COUNTY, OREGON, FILED BY éi @ gé
THE McQUINN FAMILY PIONEER CEMETERY ASSOCIATION, AN — ?ﬁ
OREGON NON-PROFIT CORPORATION cygi = L%
(92-51C) M o 22
Do ==
(If space is inadeqguate, please use other side) %8 = 3*
SIGNATURES: F w o
: ‘:2 — €
ELECTED OFFICIAL . m
or

DEPARTMENT MANAGER

j/_ D@M i\

ing cdocuments must

(All accompa ave reqguired 51gnathres)




R BEFORE THE BOARD OF COMMISSIONERS

FOR MULTNOMAH COUNTY

i~

IN THE MATTER OF:
No. 92-51-C

McQUINN FAMILY PIONEER CEMETERY
5 ASSOCIATION, an Oregon Non-Profit
Corporation,

AFFIDAVIT OF
SHERYL ANDERSON

N s N N N S

STATE OF OREGON )
8 ) ss.
County of Washington)

0 I, Sheryl Anderson, being first duly sworn, do depose and
say that:

11 .

1. I am the owner of an undivided one-half interest in
N both Tax Lots 16 and 17 of Section 6, Range 2 North, Township 1
o West of the Willamette Meridian. Tax Lot 16 comprises
a approximately 21.66 acres and surrounds Tax Lot 17 which
N comprises 1 acre. Tax Lot 17 contains, approximately in the
. middle..thereof, the graveyard that is the issue before this
Y proceeding. L
* ””w; purchased the property with my brother, James L. Smith
? (having the other undivided one-half interest) in January of
? 1965. A true copy of the Deed is attached hereto and

21
incorporated herein as Exhibit "A".
22
This Deed and transfer have been in effect for approximately
23

twenty-seven years. There has been no legal proceeding to
24

dispute this claim or to establish that I did not acquire my
25

interest in the graveyard lot back in 1965.
26 "

Page 1 - AFFIDAVIT OF SHERYL ANDERSON

(JWS\ANDERSON\0827.144) JOHN W. SHONKWILER, P.C.

ATTORNEY AT LAW
13425 SW 72ND AVENUE
TIGARD, OREGON 97223

624-0917
fax: 684-8971



1 2. A review of the deed record of Multnomah County

2 establishes that since 1876, there was no proceeding deed

3 pertaining to Tax Lot 17 of Section 6, Rangé 2 North, Township 1
4 wWest (hereinafter the graveyard parcel).

5 My family heirs acqﬁired title to all of the properties

6 surrounding the graveyard parcel through Isaac Thomas back on

7 October 28, 1876. Thereafter, the "McQuinn" family ceased usage
8 of the graveyard parcel and abandoned both their interest and any
9 pursuit of an access to said graveyard parcel. In essence the
10 graveyard parcel remained abandoned by the McQuinn family for the
11 1ast 116 years. If any ownership interest in the graveyard

12 parcel was transferred from the estate of Alexander and Rebecca
13 McQuinn to their to heirs, such transfers had to have been

14 accomplished by last will and testament. As of today,

15 descendants of Alexander and Rebecca McQuinn exceed over six

16 hundred people. See Exhibit "B".

17 Presumably prior to 1876 when the property was sold Isaac
18 Thomas, at least one member of the McQuinn family was buried in
19 the graveyard (thus the designation as a graveyard in 1876).

20 However, there are only two clear graveyard sites on the

21 graveyard parcel. One grave site is completely unmarked and

22 yndated. It is only distinguished by a cross with no name or

23 date inscribed. The second grave belonged to George Anderson,
24 porn September 22, 1852 and died March 28, 1891. This grave is
25 surrounded by a fence with corner posts. As of 1891, the

26 graveyard was taken over by the Anderson family for their own
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purposes and no more McQuinn descendants were permitted to be
buried in the graveyard parcel.

The "McQuinn Family Pioneer Cemetery" purports to have a
deed for the one acre parcel from Mrs. Maxine Daly that was
executed in the last few years. However, there is no record that
Mrs. Daly possess any verifiable claim to ownership of the
graveyard parcel resulting from a direct line of inheritance from
the original McQuinn estate proceeding 1876.

3. Prior to members of my family obtaining ownership of
Tax Lot 16 which surrounds the graveyard parcel from Isaac Thémas
(who purchased the property on October 28, 1876) the property was
owned by members of the McQuinn family. 1In 1873, the United
States of America deeded to Alexander H. McQuinn and Rebecca
McQuinn (husband and wife) 640 acres of land that later included
the cemetery (Tax Lot 17) and my other property (Tax Lot 16).
Attached hereto and incorporated herein is Exhibit "C" which is
the document representing that 1873 acquisition. By 1876, eleven
sets of heirs to this 640 acres owned all the land; and
participated in a partitioning request to the County Court to
have the land partitioned into eleven parcels among themselves.
The court determined that a partition could not be equitably
accomplished, and so the land was sold at public auction to Isaac
Thomas and confirmed by court order on October 28, 1876. Exhibit
"D" attached hereto and incorporates the documents involved in
these transactions. The land sold to Isaac Thomas excluded the

one acre cemetery and did not provide any access to the cemetery.
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Attached hereto and incorporated herein is Exhibit "E". Our
review of the court records and deed records establishes that
none of the eleven McQuinn heirs objected to the property sale,
the description used in the property sale, nor the absence of a
right of access across my Tax Lot 16 to the graveyard parcel,
prior to or during the sale to Isaac Thomas. Further, no appeals

were ever filed by these eleven heirs of the court's decision to

‘'sell the property to Mr. Thomas.

4. The land surrounding the graveyard parcel that Mr.
Thomas acquired in 1876 ultimately was sold to my family. From
1876 until today the cemetery was abandoned by the McQuinn
family. No McQuinn family members or relatives were buried in
the cemetery after 1876. No McQuinn heirs ever asked for or
sought to acquire access to the graveyard parcel until just
before this proceeding.

5. As of 1965, my brother and I acquired complete
ownership of Tax Lot 16 which incorporates in its legal
description the graveyard parcel. However, prior to my personal
ownership of both Tax Lot 16 and the graveyard parcel, my family
and proceeding owners (after 1876) have controlled and exercised
rights of adverse possession starting from March 28, 1891. On
March 28, 1891, George Anderson died and was buried in one of the
two graves located in the graveyard parcel. Attached hereto and

incorporated herein is Exhibit "F" which is a photograph of the

grave marker that was located in the large grave site on the

graveyard parcel. The other grave site in the graveyard parcel
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is unmarked and has had no marker on it since at least 1948 (the
time I started living at the property and started inspecting the
graveyard parcel). George Anderson was not an heir or member of
the "McQuinn" family, and was buried as part of the family
members of the owners of Tax Lot 16 as of 1891. From that point
thereafter, no "McQuinn" family members were permitted to visit
or be buried in the graveyard parcel. The only permitted
visitors and persons to be buried in the graveyard parcel from
1891 on were family members of the owners of Tax Lot 16.

6. Between 1958 and 1960 the photograph identified as
Exhibit "F" herein was taken at the graveyard parcel where the
grave marker was located. Soon thereafter, the grave marker was
removed for the purposes of preservation, as the marker was made
of wood and was rapidly deteriorating due to the wet conditions
in that location. An artist had also taken interest in the grave
marker and my family allowed him to safeguard the marker while he
was drawing its image and doing a "rubbing" of the recesses on
its surface. This same grave marker will be made available for
display to the County Commissioners. This marker was on the same
graveyard site that the Petitioners eventually attempted to claim
as the grave of one of the original McQuinn family members.
However, they are clearly in error and it has long been
established that George Anderson is the person buried in that
grave site.

7. From 1891 and continuously through until today, both my

predecessors in ownership and myself have exercised dominion over
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the graveyard parcel and excluded all others from exercising any
ownership rights to the land. Since 1891, my predecessors in
ownership and myself have refused anyone other than our own
family members from being buried in the graveyard parcel. We
have precluded all other persons, excepting our own family
members from having access to or rights of entry onto the
graveyard parcel.

The graveyard parcel has been maintained in a forest
condition. This has provided my family members and myself with
fire wood for well over the last fifty years. We have also cut
our Christmas trees each year from this graveyard parcel. We
have also collected blackberries on an annual basis from the
graveyard parcel. My family has annually conducted picnics on
the site and we have buried our family pets within the graveyard
parcel. From before 1948 through until recently, my father and
my family members have hunted game in the graveyard parcel. One
of the reasons the site was maintained in its forest condition
was to allow it to continue as a game preserve within our
property. This has been an important function to my family as it
has provided both fruits and meat for our family table since well
before 1948 until today.

My family has posted the property with "No Trespassing"
signs over the last fifty years to preserve the uses we have been
making of the graveyard parcel. We have precluded other hunters,
berry pickers, picnickers and persons intending to bury deceased

people or creatures on this property for well over fifty years.
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Recently, the "No Trespassing" signs that I have posted on the
property have been taken down by persons unknown immediately
after the Petitioners became interested in using the graveyard
for their personal family graveyard site. Exhibit "G" are
pictures that I took of these signs prior to them being taken
down or stolen. The signs were photographéd approximately two
years ago and included some signs that had been on the site prior
to the Petitioners interest in the property. All of these signs
were taken down and stolen without my permission.

8. Members of the Petitioner's association did not know of
this graveyard parcel for approximately the last 100 years. No
member of their family ever approach us or the site during that
100 year period until around 1989. Heirs of the McQuinn family
did not pass down the knowledge of the existence of the graveyard

because it was apparently lost to them back in the late eighteen

‘hundreds. Members of the Petitioner's Association only learned

of the existence of the graveyard through a record of pioneer
graveyards maintained by the State of Oregon.

Upon entering our property without permission and
trespassing across Tax Lot 16 and trespassing upon Tax Lot 17,
members of Petitioner's Association discovered that the two grave
sites located in the graveyard parcel were unmarked. These grave
sites were surrounded by wooden fences so they could notice that
they were in fact grave sites. From the last fifty years until
the present, these two grave sites have not been maintained and

completely overgrown with the vegetation commonly found in the
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heart of this small woods.

Since this trespass occurred, members of Petitioner's
association attempted to place a marker on one of the unmarked
graves. This grave site is actually the grave site for George
Anderson. I was informed of this by Maxine Daly and her
attorney. Upon inspection of the site during the year 1990, I
could not find any trace of this marker. Apparently it was
either hidden or removed by members of Petitioner's association
or someone else trespassing on the property.

However, I have discovered that a cross that does not belong
there has been placed on the smaller grave site in the graveyard
parcel. This cross, which has no name or date on it, is
identified in Exhibit "H" (which is a photograph attached
hereto). This is not an original feature of this grave site and
has been artificially created and been placed there recently.

You will note from the photograph that the cross is held together
by three galvanized nails. Galvanized nails did not even exist
in the late eighteen hundreds. Also the cross does not show any
sign of deterioration at the time the photograph was taken (moss,
dry rot, degradation of the corners of the boards, etc.).

Clearly from the face of this photograph, this cross must have
been placed by someone, without my authorization, within the last
one to three years.

9. As no "McQuinn" family member has even attempted to
maintain this graveyard site or bury any of its family members

over at least the last fifty years prior to the date of the
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Petition for Establishing a Way of Necessity, I am requesting as
part of my Answer and Memorandum in Opposition to the Petition
for Establishing a Way of Necessity that ORS 97.450 be applied to
qualify this site for a complete termination as a recognized
cemetery. In addition, make this request, based upon the fact
that the only known and provable family member buried in this
location is that of George Anderson. Mr. Anderson died in 1891
and is not a member of the "McQuinn" family. On behalf of the
Anderson family we waive any rights to maintaining this site as a
cemetery.

10. Since I have acquired ownership of the property in 1965
from my mother (which legal description included Tax Lot 17 the
graveyard parcel), I have paid the taxes for both parcels (Tax
Lot 16 and 17) on a contihuous basis. After Maxine Daly
purportedly provided the Petitioner with a deed for her alleged
interest in the graveyard parcel, the Petitioner attempted to pay
and reimburse these taxes. I protested such action and between
my attorney and Petitioners' attorney, it was agreed that I or my
attorney would hold the refunded tax payments in trust and allow
the Petitioner to maintain payments until this ownership matter
and rights of access could be resolved. Attached hereto and
incorporated herein is Exhibit "I" which identifies that we are
so holding these funds in trust. |

11. Since Petitioner and Maxine Daly have "discovered" my
graveyard parcel, I have found cigarette butts and other trash

left in and around the graveyard site. I have informed Maxine
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Daly and her association (through attorney letters) that they are
not to trespass upon my property including the graveyard parcel.
Attached hereto as Exhibit "J" are letters from my attorney
identifying that the Petitioners and their association members
are not to trespass on my property.

In addition, it has become necessary to set up blockages or
barriers around the small pathways that have been created by
Petitioner's association members who have trespassed on my
property. Attached hereto is Exhibit "K" identifying brush that
has been plaéed around the graveyard parcel to prevent access to
the graveyard sites. This form of blockage became necessary when
someone tore down and stole my "No Trespassing" signs posted on
the property.

12. The land has been continuously farmed since well before
1891. Attached hereto as Exhibit "L" are photographs depicting
my property in cultivation and surrounding the graveyard. My
brother and I agree that the value of our property is $17,250.00
per acre. Attached hereto is Exhibit "M" identifying comparable
sales of farm land on the same island and in close proximity to
my property. These comparable sales indicate that the value of
my land is approximately $17,281.00 per acre. Also attached as
the same Exhibit is a letter from a real estate evaluator who is
familiar with land values on the island and my property in
particular. This real estate appraiser evaluated the value of my

property as $ per acre.

13. 1In the event, that this Board should approve
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Petitioner's request, I am entitled to just compensation for the
fair market value of my property (as identified in the preceding
paragraph and Exhibit "M", under my rights in the United States
Constitution and the Oregon Constitution. The use of a portion
of my property for an access will prohibit me from using any
portion of that property for cultivation. It will also preclude
adequate turning space for farm vehicles in the cultivation
process. That is, you cannot cultivate right up to the edge of a
road way or path way. Therefore, I will lose an additional 10
feet in width from the side of this way of necessity for crop
production. Ten feet will be needed to allow for the turning of
farm vehicles on my property during the crop cultivation and
harvesting process. The width of the way of necessity plus the
ten foot turning area is what I would be deprived of in the use
of nmy property. I should be so compensated for that loss. My
evaluation of the value of the property and Exhibit "M" represent
the true market value for the property.

14. Since November 22, 1988, I have been in contact with
Petitioners or members of their association. We have discussed
the possibility of allowing some form of access back to the
graveyard parcel, if the Petitioner could provide us with proof
that they have a legal right to possession of the cemetery.
Since 1988, we have not received from Petitioner any
identification of proof that they have a legal right to possess
the graveyard site. See Exhibit "J". Instead, they merely

"drafted" a deed from Maxine Daly (purportedly a legal heir to
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the "McQuinn" estate) to the Petitioner. Petitioners have not
provided us any proof nor could we find it the deed records that
Maxine Daly has aﬁy legal right to ownership of the graveyard
parcel. 1In essenée, if Petitioner has a legal right to
possession of the cemetery parpél, Petitioner had an opportunity
to obtain a license or easement for access through the legal
action of purchase and recording éf such easement or license.
Thus, the Petition‘is premature and must be denied pursuant to
.6R51376;180(9). | e

15. In the event this Board approves Petitioners request, I
request that the way of necessity be restricted to a five foot
wide pedestrian pathway. For the past one hundred and sixteen
years there has been no "McQuinn" family heir visiting this
graveyard parcel. Only recently have the Petitioner's
association members come to the site. It is quite clear that all
access to the site has been by pedestrian method only. In fact,
when the graveyard was in existence prior to 1876, there were no
automobiles and the site was accessed by pedestrian traffic only.
In those days, the farm fields surrounding the graveyard parcel
were continuously cultivated and no road (gravel or other
improvements) have ever been provided to the graveyard parcel.

In addition, there are only two verifiable graves at the
graveyard parcel. If the graveyard is deemed a history site, no
additional graves would be allowed and very little alteration of
the site would be permitted under current state and local

regulations. A larger permanent access to the graveyard parcel
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would incorporate valuable land néeded‘fpr_cultivation and
production of farm crops. Already in Oregon have lost too much
class I and class Ii soils to development in the state. An
unnecessary incdrporation of land greaterhthan a five foot wide
pedestrian pathway would violate the Oregon Statewide Planning
Goal 3 for preservation of agriculture lands. It would also
violate ORS 376.155 and 376.180 by allowing for uses unnecessary
to provide "access" and causing substantlally greater damage and
interference to the Anderson/émlth farm lands

16. Petitioner has not complied with ORS 376.180(9) in that
Petitioners could acquire and easement for access from the
graveyard parcel to a'public road through the legal action of
seeking a declaratory judgment under ORS 28.010 - 160. If
Petitioner actually had an ownership interest in the graveyard
parcel, the Circuit Court could grant an easement across the
Anderson-Smith lands under the common law theory of an "easement

implied from necessity." See, VanNatta v. Nys & Erickson, 203

Or. 204 (1955); Tucker v. Nuding, 92 Or. 319 (1919).
Petitioner could also include in the declaratory judgment
action a claim to clear their title to the graveyard parcel
(contested by Anderson-Smith) under ORS 105.605.
Petitioner has not sought to establish that they have a
superior right of ownership to Anderson-Smith's 1965 right of
adverse possession and deed, and have not sought a declaratory

judgement to grant it an easement implied from necessity.

/7177
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DATED this 2\ day of Augus;/ﬂ
CN A

st

SUBSCRIBED AND SWORN to before me this : day of
OFFICIAL SEAL
August, 1992. JACALYN L. FEARING
NOTARY PUBLIC - OREGON
COMMISSION NO.005017

MY COMMISSION EXPIRES FEB, 20 180G
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REONNE B, sg«rm, unmrrﬁd, conveys to JAMES L,
SMITH, to the extent of an undivided one-half thereof, and
to SHERYL ANDERSON, to the extent of an undivided one-half
thereof -

All that portion of Tax Lot 9, Section 6,
Township 2 North of Range 1 West of Willamette
Meridian, lying northerly of Lucy Reeder Road,
being County Road No. 1191-40 on Sauvies Island,
in Multnomah County, State of Oregon, said Tax
Lot 9 being described as:

Beginning in the south line of Alex McOuinn DIC

on section line between Sections 6 and 5; thence

north 751.35'; thence north 35° 14k’ west 1910.1';
thence west 251°'; thencé south 2000.7' to the o

south line of Alex McQuinn DIC; thence south 77

;a;t 1389.29' to beginning. Except part in road
1191. .

5

(The consideration for this deed is less than
$100.00.)

Dated this day of January, 1965.

| e |

Reonne B, Smith

4 e i g v

STATE OF OREGON )
:88.,
County of Multnomah. )
-
Personally appeared before me this 422" day of
January, 1965, the above-named REONNE B, SMITH, and

acknowledged the foregoing instrument to be her voluntary

S . e .
%f/t[ﬂ‘vt-bv. = 7\—'6 sobte {_v

Notary Public for Oregon
My Commission expires:

VAN

»
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STATE OF OREGON %SS
COUNTY CF MULTNOMAH

I do hereby cedify that the foregoing -copy
of _______M -

has been by me compared with the original,
and that it is a correct transcript therefrom,
and the whole of such original, as ihe name
appears on file and of record in our office and
in our care and custody. ¥ TESTIMCHNY
WHEREOQF, [ have hereunto sst my hand and
affized our seal thi

272 %y of 1. 42—
MULTNOMAK COUNTY B Gﬁﬁ%ﬁ DEPT.
BY: :
O BEPUTY

Bost U /47/‘/&5/
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Fam:iy tréces roots ¢ down Oregon Trail v

; '- are filled with famlly histories. She also visit-

ayunm lecm a5, :
ChnnnpondaaLI\OCk..ui-nl “..aa"

* CHAMPOEG-. It took the d»ugéx{oe of S

*, family Bistory of her relatives who- traveled the!
()rk;exgxoln Trail in 1844 before settltng on Sauvne
Is . .

~ The 72-year-old Secattle woman has spent the‘ .
last six years searching for information on the :
Alexander and Rebecca McQuinn family. Her - e
“The stones have been

on Sauvie Island and the formation of the .

“carried off, but there are

research led to the discovery of a family cemetery

McQulnn Famxly Pioneer Cemetery Assoclatton.

T SomeGOdmcendants otthe McQumns gathered
- at Chamgoeg Park on Saturday for the first meet- -
_ ing of the association, which was formed Feb. 18, ::

/1986. The oldest member of the family at the - -
" reunion was William Edward “Dick” Toelle, 83, of * }

Hillsboro. The youngest was Daly’s great- gmncl
son, Tyler Edwards, 2, of Tacoma. . -

Daly is the granddaughter of Peter Enyart
McQuinn, who was the fifth son of Alexander and
- Rebecca McQuinn. He was only 6 months old .
when the family set out from St. Joseph, Mo in
1844 for the 2, O(nunle trek to Oregon. R

"It was Daly's longmg to find her roots { that led .
to her search for family descendants. After taking:

" od Ohio; Indiana, Kentucky and Tennessee last .
* mains of a fence around individuai gmves

lock Holmes for Maxine Daly tb track down the* . She discovered that the family’ ‘zpans ‘seven

yeai in a monthiong research venture. -

generations with some 600 descendants. Family
.members have been eager to help in t.he search for
_ descendants, she said. . .

“I find a cousin ax_xd pretty soon, they're work-
M

. remains of a fence around
‘individual graves.”

ing on it. We find artifacts and share things. It’s
been a wonderful experience,” Daly said.

The cemetery association was formed as a non-
profit group to gain possession of the 1-acre family
cemetery on Sauvie Islard where Alexander and
‘Rebecca McQuinn and at least two of their chil-
‘dren are buried. Daly said she discovered the-
grave site in a state directory of cemeteries.

"l also had the opportunity to meet a woman
who lived on the island, and she showed me

"who was born in 1820 in Illinois, died in 1869.

always been been preserved,”™ she said. “The|.
stones have been carried off, but there ara re-|-

Daly has captured all her research eﬂ'orts inat
spiral-bound book that she put together, using her
home computer to punch out the information.

“Oregon Bound, the Overland Journey of Alex-
ander and Rebecca McQuinn,” tells the story of
the pioneer family and includes a list of all known
descendants.

Like many of those who headed west in tﬁe{ )
mid-1843s, the McQuinns were lured to Orezon By
the promise of t‘ree land at the end of the Or‘.;v}u’
Trail. - ¢ i

“There are no diaries or letters left to us to pro- :
vide clues as to why (they) left Missouri. Our‘ !
1magmat10ns are about all we have to gmde us,”
Daly wrote in her bodg.

The family _farmed._the 640 acres_they got{;
through a donation land claim, Rebecca McQuinn,

Her husband, a North Carolina native, died in;
1871.

Daly hopes her efforts in tracing the family tree
will be eiiough to kecp the youn,,er family mem-
bers interested.

“Our group is growing. We' re trymg to mterest
the young people — the heritage belongs to them. |

I
l
!
l
|
I

ves S avs et .-
»

a course in genealogy, she made four trips.to Salt where the cemetery was. The property has been  We can establish it and get it au wntten dawn I
- Lake T tytoﬁndcluesintheubraﬂesthereum nold.dividedandro—dimded.bnttmslamhas_shesaxd ’ ‘_ il T g ‘
i
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<
u
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the presence of us an witness«s! 0, U, Gantands
1 aﬁ his wife ReVesos Megir

A, T, Veasnie _ winireed dantenbein

¥. L. Honeyman poviiens sforvesaid,
STATE oF ORERON, ) "B memriNoRY WTAOP, 1, Vigeas
County of Waltnomah, ) BARS BIRY. L (heve 1evers 16 bo nede patent, ar

THIB CERTIFIRS, That on this 12th day of Mareh A, D, 1906 before 8o, the tniersignid
Botery Pudblic in and for eaid County and ftete, personeily appesrid the within aned 0,

yoar of our Lord ene thousend sight hundred end sevemiy sthyse , md of the Independ

.

she Umited States the ninety eighth,

9 N0 LD,
By The Presidems,
. . 1 ENOW AL NED BY TIRPR PRIENT
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¥. A. Piske (Recerder ¢ Seanered;,
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STATE OF OREGON 233
COUNTY OF MULTNOMAIHH

| do herchby cepify that the foregoing copy
of U,;Qﬁz

has been by me compared with the original,
and that it is a correct transcript therefrom,
and the whole of such original, as the name
appears on file and of record in our office and
i our care and custody. N TESTIMONY
WHEREOF, { hrave hereunto set my hand and

afixed our saal this )
0 Ly of 19 72—

MULTNOMAH OUE}JTV ‘ECORDING DEPT.
BY: > .
DERPUTY

Bppt 355 )‘9470 k4
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STATE OF ORFGON }
County of Muitnoman

he !nregomg COnY has been compared anc
1S Certifiag Uv me as 4 f

ull, trye 3nd correcy
Copy of tie 0rigmal on file i My office ang in
my custody.

In Tesrimony Whereos | h

ave hereunto sy
my hand ang ﬂiﬂ@e %!81 t]SSZ

Court on: ..___\._-_._ﬁ__“'
CIRCUIT COURT
Administy )

8y
Deputy
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STATE OF OREGON 2 s
County of Multnomah )

The toregoing copy has been compared ane
is certified by me as 3 tulh, true and correct
copy of the onginal on filein my office and in
my custody.

in Testimony Whereof, | have hereunto sei
my hand and altixed the seal of the

Court on:
CIRCUIT COURT
Administra

By,
Deputy
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STATE OF OREGON } 53
County of Multnomah

The foregoing Copy has been compared ang
is certified by me as a full, true and correct
copy of the original on file in my office and 1
my custody. .

In Testimony Whereof, | have hereunto set

RIS

CIRCUIT COURT

Sl oSl pram

Def&uty
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STATE OF OREGON § ss !
County of Multnomah ‘
The foregoing copy has been compared anc
is certified by me as a full, true and correct Y
copy of the original on file in my office and in
my custody.
In Testimony Whereof, | have hereunto set
my hand and affixed theéeal 0f1§ 2
Court on: AUG 8 9
CIRCUIT COURT
Administrator
. By
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STATE OF OREGON é s3
County of Multnomah )

The foregoing Copy has been compared ano
is certified by me as 3 full. true and correct
Copy of the oniginal on file in myotfice and i
my custody.

In Testimony Whereof, | have hereunto set

"R 281867

Court on:

A
Bepuly

CIRCUIT COURT
Administrator i ,
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DEED
‘Charles W Burrace, Jonn 30§k 30 page 367
Hewell and !W.Walker, ‘ Dote Docember 1B 1876
. »efernes aypointed by thne .geo. Jaruzary S 1877
Circuit Cowrt of the Stzte Con 04050.00
of Oregon for Mulinomar DEED RECOEDS

County
To

Isnace Thomas

WHEREAS by virtue of an order o2 eale duly iszusd out of
end under the seal 5% eaid Court debed 28th dey of Octoder 1876
upon & dacree of pertition Auly mefe ant rendercd in caid Court
on the 25th dcy of July 1876 1iu e suit for the pertiticn of said
propexrty in whieh John F, ILinder ent M.J.Linder his wife. were yledn-
t12fs ezl George cluesn, Jemes litQueen, Feter MoQueen, Jon eQueen
Tizzie MeQueen, George Hem, Sared Ha.m,‘ Clirton Boaser, Mary Aun
Bouser, 8. X. ¥eBvers, Alzade McEvers, Willlenm Forest, l’iargaz-ef
roréat, Rodert Imbrie and Teajemin Cormelius were defencante, to ue
direstet and felivereld oommeniing ue to':m:a gole ol the yroperty
nereinetier deseribeld and 4n seid Qeores and oriei of sale g0 ciﬁeq.
and

WHERZAS in sdedience o eaid command anrd uvnder and by
virtue of said orfer we &id oa the _ sy of Octoder 1876 sell
&1l the rizht ¢itle end interest of seid parties Dlainti?s axd
deferdant in sede premizes at public suction &t the Court MNouse
dooy in the srid CJouwmty of Multromak, State of Oregon &t 10 o'elock
A ¥ of sci4 day 2fter heving first glven &ue notice of the time anl
phace of gedd szle by poeting notices of the time end plece ef sale

perticulerly 2eseriding the property for four weelte succesgively

EXRIBI = -
PAGE __ | _OF _ 5




prior to the day of sale 4n three of the most pudblic rleces in the
County of ¥altpomsh and also by publishing & osdy 8f =zuch notice
once each week for Tour weeks succeszively prior te scid day of
sule in the Weekly Stantard tnd Dasly Oregonlan a weekly newspaper

o? gezeral oirculetion printed and rutlished in Multnomah

County, Oregon, at which sgle ell the right title interest and

clsir of gaid pertles plasrtif?? end Aerendant in and to eaid
premises were strack off and 5014 to zaid party of the second
part for the sum of {4000.00 the peid perty of the second part
being tre hizhes: dicder anf that deing the highest sunm bidden
therefors, wherewnon we, after receiving from eaid purchaeer the
éaia sum of noney so tld an aforeseid gave said purchaser the
party of the second pert sueh gertificate of satd sale ns by
law directed to be given end the metters eontaines ir sgid
certificste were cubstantially stoted in the réeturn of our
proceedings upon said oxder of sale to'the elerk of sald court;
AND VEERZAS the gail court by an order made the __ day
0T Ottober 1676 Luly contirmed seid sale mrd direotsd us to
executles & conveyance to pald purchaser {n pursuancs thereof;
. AlD VTHEREAS we the eejd perties of the first part 4id
on the 4th dey of Novewber 1876 male excented and deliver to
oald purcheser Isass Thomes & certain paper intended for & good
end gufficlent €eel of gonveyence of ssif premises under Batd
order of said oourt intendirg thereby %o convey to ssil
yurcheger &11 the yisht title erld irteyest of the sail
partiee pleintir? ezl defendent ¢n and to eaid premices, epd
VHERTAS in s2id paper intentod for ssid desd of
COnVeFanoEs thereof there were and {s eexrtain errors in dates,

reanlering the reading thereof incoreistent and defective,

s
(E%)

E
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. BOW THEREFORE**# by virtus of said order of usle
end in purausnce of the statute in such ease made and provided
and irp vonfirmation of said deeld of 4th day of November 1876
and for end ir congideration of grid eum of money to us in
‘hand pail, the receipt waereof is hereby acknewledped and
in coneideration of the premisee have grunted, bYergsianed sold
oconveyed ard confirmed ¢nd by these presents do grant, bargain
€61l ccavey erd confirm unto seif party of the secord part
his heirs ani esgigny fo:-e#er 8ll the ri@;ht title interést
en? olaim vhich the ezid pa:-tie§ to said £ult or either of
trhem had on the day of =seild :;:*-.le or at eay tiwe aftervinrdn
or 0w have In or to that yuareel of laxi in Maltnonoh
Courty, State of Oregon, which is described on the nmaps
azd plets of the United Steutes Suwveys os the Donation Land Cleim
ot Alexanter MeCueen end wife, 4n towrships £ end 9 north
o2 yange 1 West of the Willswette Meridtsn, containlsg 631,74
""acres, excepting therefrom 1 sere Ir & sguays foxrm uzed €5 @

' 'burvix_)ﬁ ground,
Two witnesses *o oach siznature, Crarles W, Burraze (seal)

John Howell (sesl)
James Y wWalker {geal)
, Acinowledzed,
s
it
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TAKEN ON TAX LOT 17 AT LARGEST GRANE SITE
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HENNAGIN & SHONKWILER
ATTORNEYS
624-0917
JOHN W. SHONKWILER. P.C. | KRUSE WOODS ONE
ROGER HENNAGIN. P.C. 5285 MEADOWS ROAD, SUITE 191

LAKE OSWEGO, OREGON, 97035

November 22, 1988

Mr. W. Dean Fitzwater
Fitzwater and Fitzwater
Attorneys at Law

15431 SE 82nd Drive, Suite G
Clackamas, OR 97015

Re: McQuinn Family Pioneer Cemetery Association, Inc.

pear Mr. Fitzwater:

My office represents James L. Smith and Sheryl Anderson regarding
a pioneer cemetery located on Sauvie Island. My clients have
informed me that your office represents the McQuinn Family Pioneer
Cemetery Association, Inc., an organization created for the purpose

of apparently maintaining and preserving the small cemetery located
within the boundaries of my clients' property.

It has become apparent from my conversations with my clients and
review of the Deed Records that we need to reach an understanding
as to the extent of legal rights possessed by both parties in this
matter. I think it would be in everyone's best interest that the
parties establish between themselves the extent of their 1legal
rights, and avoided the necessity of litigation. Essentially, I
would like to know: (1) the legal basis for your clients' claim
to ownership of the cemetery; (2) claim of access to the cemetery;
(3) authority of McQuinn Family Pioneer Cemetery Association, Inc.,
to have governing power over the cemetery (has it received a Deed
from a lawful possessor of title following in a sequence of estates
probated from each estate since the estate of Alexander H. McQuin
and Rebecca McQuin).

I view that the issues involved in this matter are as follows.
First, there is the question of the ownership of the cemetery. If-
your clients can prove a continuous line of transfers of ownership
down to the McQuinn Family Pioneer Cemetery Association, Inc.,
there still remains the factual issue of_abandonment by the McQuinn
family and adverse possession by my clients and their family.
Second, I believe that there is a serious issue related to access
to the cemetery. My review of the Deed Records shows that none was
granted. It appears that there was an initial reservation by the

EXHIBIT __=L— .
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Mr. W. Dean Fitzwater
November 22, 1988
Page 2

original owner of the property to reserve himself the cemetery.
However, he did not reserve an access across the surrounding
property. The common law theory of implied access would not apply
in that circumstance. It only applies where the grantor sells to
a third party a land-locked piece of property of which the original
owner or grantor reserves the surrounding property to himself. 1In
this case the opposite is true. I further think that given the
subsequent clear family abandonment of the cemetery after the sale
of the surrounding property shows the grantor's intention not to
provide an access to the cemetery. Third, in the absence of a
lawful right of access to the cemetery, your clients appear to be
trespassing upon my clients' property and causing some damages.
This is an area I think we need to immediately resolve. Further,
this letter is notice to your clients that they have no right of
access and they are to cease all trespass immediately. Fourth, my
clients have not been provided with any identification of how the
McQuinn Family Pioneer Cemetery Association, Inc. has the right to
govern the use of the cemetery. As I stated above, I think we need
to see the Deed or some similar authority granted to this
corporation from a lawful possessor of title to the cemetery.
Fifth, it appears that there has been an interruption of the burial
plots and the plot markers. For example, apparently one grave was
originally marked with a marker identifying the burial of George

nderson, died March 28, 1891. It now appears that this grave has
been given or is 1ntended to be given a different marker with a
different name.

A sixth issue relates to the confusion over real property taxes and
who is responsible for paying them. I am presently evaluating the
rightful ownership of the cemetery property. BAs I stated above,
this letter is an inquiry into your clients' claimed interest. As
this matter has not been finalized, my clients will hold in trust
all monies received from your client regarding a reimbursement for
property taxes. They will hold this money until this issue of
ownership is resolved, or you may have the money returned
immediately upon your request

Finally, my clients inform me that a grave marker was removed from
the cemetery many years ago by an artist for the purposes of making
an artistic rendering or etching. The removal of this marker was
not at the acquiescence of my clients. However, it has been
returned to a family member. If my clients are not the lawful
owners of the cemetery, they are ready and willing, upon request,
to make arrangements to have the marker delivered to the cemetery
or rightful owner.

EXFHBH'___;E;_m,.
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Mr. W. Dean Fitzwater
November 22, 1988
Page 3 '

I realize that there is a high degree of emotional involvement by
both parties to this matter. Before that emotional reaction gets
out of hand, I strongly suggest that we get together and resolve
what are the facts and the extent of legal rights in this case.
I would hope that we can reach an understanding that is acceptable
to everyone.

i erelym

John W. Shonkwiler

JWS:scC

cc: James L. Smith
Sheryl Anderson

JWSG
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HENNAGIN & SHONKWILER
ATTORNEYS AT LAW
624-0917
JOHN W. SHONKWILER, P.C. KRUSE WOODS TWO
ROGER HENNAGIN, P.C. 5335 SW MEADOWS ROAD, SUITE 251

LAKE OSWEGO, OREGON 97035

January 24, 1991

Multnomah County Assessor

Multnomah County Division
of Assessment & Taxation
610 SW Alder

Portland, OR 97205-3603

Re: Account No. 97106-0170 Tax Roll Description Section 06-2-N-
1W,Tax Iot 17

Dear Sirs/Madéms:

My office represents James Smith and Sheryl Anderson who share
ownership of the one acre parcel (Tax Lot 17 described above) which
lies within the center of their mother's farm on Sauvie Island.
Back in 1988 and 1989 there was some confusion as to the ownership
of this property. An organization was created entitled "McQuinn
Family Pioneer Cemetery Association, Inc." that began asserting
ownership of the one acre parcel. At that time they sought to pay
the property taxes and exercise ownership rights on the parcel.

However, my clients contested their claims of ownership and
challenged the Association to prove their ownership rights. The
Association failed to prove any ownership rights. Indeed, our
investigation of the county records establishes that Mrs. Reonne
Smith acquired ownership of the parcel as ownerships have long

since been merged by a single ownership of both parcels several
generations ago.

This letter is notice to you that in accordance with the county's
deed records, James Smith and Sheryl Anderson fully assert
ownership of the one acre parcel; and instruct that all tax
statements pertaining to the parcel be sent to them in accordance
with their previously recorded deed. Under those former
instructions, all tax statements are to sent Mr. Smith and Ms.
Anderson care of: Reonne B. Smith at 16800 NW Lucy Reeder Road,

Portland, OR 97231. This letter is also notice that you are not
to except instructions to the contrary from any parties other than
Mr. Smith and Ms. Anderson or their legal representative. In

mxmer _ B
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Assessor Letter
January 24, 1991
Page 2

particular, the "Association" has no legal capacity to require
different instructions. The "“Association" has not identified a
deed showing a subsequent or superior ownership interest in the
property, nor have they initiated litigation to clear a "cloud of
title" on the property. Therefore, only my clients may provide you
with instructions pertaining to the tax assessments on the
property.

Please feel free to call if you have any questions.

John W. Shonkwiler

JWS:j1f

cc: Sheryl Anderson
James Smith

. EXHIBIT 'g ‘Z'
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HENNAGIN & SHONKWILER
ATTORNEYS
624-0917
JOHN W. SHONKWILER, P.C. KRUSE WOODS ONE
ROGER HENNAGIN. P.C. 5285 MEADOWS ROAD, SUITE 19}

LAKE OSWEGO. OREGON, 97035

November 22, 1988

Mr. W. Dean Fitzwater
Fitzwater and Fitzwater
Attorneys at Law

15431 SE 82nd Drive, Suite G
Clackamas, OR 97015

Re: McQuinn Family Pioneer Cemetery Association, Inc.
Dear Mr. Fitzwater:

My office represents James L. Smith and Sheryl Anderson regarding
a pioneer cemetery located on Sauvie Island. My clients -have
informed me that your office represents the McQuinn Family Pioneer
Cemetery Association, Inc., an organization created for the purpose
of apparently maintaining and preserving the small cemetery located
within the boundaries of my clients' property.

It has become apparent from my conversations with my clients and
review of the Deed Records that we need to reach an understanding
as to the extent of legal rights possessed by both parties in this
matter. I think it would be in everyone's best interest that the
parties establish between themselves the extent of their 1legal
rights, and avoided the necessity of litigation. Essentially, I
would like to know: (1) the legal basis for your clients' claim
to ownership of the cemetery; (2) claim of access to the cemetery;
(3) authority of McQuinn Family Pioneer Cemetery Association, Inc.,
to have governing power over the cemetery (has it received a Deed
from a lawful possessor of title following in a sequence of estates
probated from each estate since the estate of Alexander H. McQuin
and Rebecca McQuin).

I view that the issues involved in this matter are as follows.
First, there is the question of the ownership of the cemetery. If-
your clients can prove a continuous line of transfers of ownership
down to the McQuinn Family Pioneer Cemetery Association, Inc.,
there still remains the factual issue of_abandonment by the McQuinn
family and adverse pg§§ess1on by my clients and their family.

Second, I believe that there is a serious issue related to access
to the cemetery My review of the Deed Records shows that none was

granted. It appears that there was an initial reservation by the

EXHIBIT J/
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Mr. W. Dean Fitzwater
November 22, 1988
Page 2

original owner of the property to reserve himself the cemetery.
However, he did not reserve an access across the surrounding
property. The common law theory of implied access would not apply
in that circumstance. It only applies where the grantor sells to
a third party a land-locked piece of property of which the original
owner or grantor reserves the surrounding property to himself. 1In
this case the opposite is true. I further think that given the
subsequent clear family abandonment of the cemetery after the sale
of the surrounding property shows the grantor's intention not to
provide an access to the cemetery. Third, in the absence of a
lawful right of access to the cemetery, your clients appear to be
trespassing upon my clients' property and causing some damages.
This is an area I think we need to immediately resolve. Further,
this letter is notice to your clients that they have no right of
access and they are to cease all trespass immediately. Fourth, my
clients have not been provided with any identification of how the
McQuinn Family Pioneer Cemetery Association, Inc. has the right to
govern the use of the cemetery. As I stated above, I think we need
to see the Deed or some similar authority granted to this
corporation from a lawful possessor of title to the cemetery.
Fifth, it appears that there has been an interruption of the burial
plots and the plot markers. For example, apparently one grave was
originally marked with a marker identifying the burial of George
Anderson, died March 28, 1891. It now appears that this grave has
been given or is intended to be given a different marker with a
different name.

A sixth issue relates to the confusion over real property taxes and
who is responsible for paying them. I am presently evaluating the
rightful ownership of the cemetery property. As I stated above,
this letter is an inquiry into your clients' claimed interest. As
this matter has not been finalized, my clients will hold in trust
all monies received from your client regarding a reimbursement for
property taxes. They will hold this money until this issue of
ownership is resolved, or you may have the money returned
immediately upon your request.

Finally, my clients inform me that a grave marker was removed from
the cemetery many years ago by an artist for the purposes of making
an artistic rendering or etching. The removal of this marker was
not at the acquiescence of my clients. However, it has been
returned to a family member. If my clients are not the lawful
owners of the cemetery, they are ready and willing, upon request,
to make arrangements to have the marker delivered to the cemetery
or rightful owner.

—
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Mr. W. Dean Fitzwater
November 22, 1988
Page 3

I realize that there is a high degree of emotional involvement by
both parties to this matter. Before that emotional reaction gets’
out of hand, I strongly suggest that we get together and resolve
what are the facts and the extent of legal rights in this case.
I would hope that we can reach an understanding that is acceptable
to everyone.

i erely% ;

John W. Shonkwiler

JWS:sc

cc: James L. Smith
Sheryl Anderson

JWSG
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HENNAGIN & SHONKWILER
ATTORNEYS AT LAW
624-0917
JOHN W. SHONKWILER, P.C. KRUSE WOODS TWO
ROGER HENNAGIN, P.C. 5335 SW MEADOWS ROAD, SUITE 251

LAKE OSWEGO, OREGON 97035

January 24, 1991

Mr. W. Dean Fitzwater
FITZWATER & FITZWATER
Attorneys at Law
15431 SE 82nd Drive
Clackamas, OR 97015

Re: Cenmetery Property Owned by James Smith and Shervl Anderson on
Sauvie Island

Dear Mr. Fitzwater:

Back 1in late 1988, you apparently represented the newly formed
"McQuinn Family Pioneer Cemetery Association, Inc.". This
organization was apparently created for the purpose of maintaining
and preserving a small cemetery within the boundaries of client's
property. On November 22, 1988, I sent you a letter identifying my
clients position, assertion of property rights and made a request
that your clients provide us with some evidence of a superior
property right to the cemetery.

A lot of time has gone by, but your clients have not provided any
proof of a superior property right. As I identified in my November
22, 1988 letter, your clients were put on notice not to trespass on
my clients' property in their pursuit of visiting the abandon
cemetery site. Apparently, acts of trespass have been occurring
and my clients have incurred property damage. If you still
represent these people, 1 suggest that you immediately inform them
to .cease such trespass or my clients will have no recourse but to
seek litigation to obtain recovery of their damages and attorneys
fees. You might also inform them that under ORS 105.810, my
clients would be entitled to treble damages for the injuries to
their property.

Finally, it is now quite apparent that this "Association" can not
provide any proof of a continuous 1line of title transferring
ownership of this abandoned cemetery to them; that the cemetery use
and maintenance has been abandon for well over fifty years; that
past ownership transfers of the property and surrounding property
have caused an extinguishment of any easement or assess rights to

£ '- :
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Fitzwater Letter
January 24, 1991
Page 2

the cemetery, and have merged all property rights into one
ownership; and that no easement or assess rights have been granted
by my clients to this "Association". Even for the sake of argument
that this "Association" could produce a line of title to the
property in question, that hypothetical title has been long lost by
my clients actions that have clearly established a full ownership
right through adverse possession.

I trust that you will inform your clients that they are to cease
all further trespass on my clients' property. Hopefully, that will
be the end of this matter. _

Thank you for your cooperation.

erely,

John W. Shonkwiler

JWS:31¢f

cc: Sheryl Anderson
James Smith
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REAL
ESTATE
ASSOCIATION

August 27, 1992

Mr. John Shonkwiler, Attorney
13425 S. W. 72nd Ave.
Tigard, Or 97223

Dear Mr. Shonkwiler:

Znclosed is a list of comparable sales on Sauvie Island on
vacant land. Since the zoning is so restrictive on the Island
and the population is sparse, the list cf available properties
is limited.

I have worked the Sauvie Island real estate market since 1975
and have participated in upwards of 70% of the transactions
on the Island in that period of time, as well as having three
transactions in process now.

I'il be anxious toc hear the outcome of this difficult matter.

Very truly yours,
/CL'W‘Z W @/ﬁvb/

Donna Mohr Allen

¢c- Sheryl Anderson

Satellite Office & Mailing Address: 10601 N.W. 4th Strest, Portiand, OR 87251
Main Office: 1901 N.E. Broadway, Portland, OR 97232 .
(503) 286-4717 » FAX (503) 286-9239 EXHIBIT M
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VACANT LAND SALES - SAUVIE ISLAND

A

EXHIBIT

I
PAGE _2- OF

ADDRESS NO. ACRES CLOSING DATE SALE PRICE
16200 N. W. Gillihan Rd. 9.4 5-90 $ 120,000
17631 N. W. Lucy Reeder Rd. -8.78 7-90 122,000
38504 N. W. Reeder Rd. 10 2-90 162,500
W. of 16416 N. W. Lucy Reeder 3.21 8-92 88,000 =
25602 N. W. Reeder Rd. 8.48 11-91 136,357

* to close week of B-24-92. Selling agent Tom Brewer
Equity Group, Lake Oswego

AVERAGE PRICE PER ACRE = $l‘7l 2.%1
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ATTORNEYS AT L4W
624-0917
fax #084-8971

JOHN W. SHONKWILER, P.C. 13425 SW 72nd Avenue
ROGER HENNAGIN, P.C. Tigard, Oregon 97223

 FACSIMILE TRANSMITTAL COVER .'smmr o qug Y.
10 LIOA KDU./G- P \U\(-/P*-QE« L‘Q@ﬁﬁs@:‘mz{nmﬂm 7 79 ‘

FROM: dD& U 16@ uﬁﬁg—/
pers 2L

NUMBER QF PAGES _Z_D(INCLUDJNG TRANSMITTAL COVER SHEET)

INSTRUCTIONS:

CONFIDENTIALITY NOTICE

This facsimile transimission (and or documenis accompanying it) may contain confidentlal Infonnaiion belonging to the sender which
is protected by the attomey-client privilege.  The information is intended only for the use of the individual or ontity named above. If you are
not the itended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the conttends
of this information Is sirictly prohibited. If you have recoived this wransmission in error, ploase immediately notify us by telephone 1o arrange
Jor return of the documents,
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REONNE B, SNITH, unnerried, conveys to JAMES L.
SMITH, to the sxtent of an undivided one=half thereof, and
to SHERYL AMDERGOH, to the extant of an undtvided one-half

thereof -

All that portion of Tax lot 9, 8Ssction 6, !

Township & Horth of Range 1 West of Willamatts

Meridian, lying northerly of lacy Resfer Road,

deing County Road Ro, 1191=40 on Bauvies Island,

in Multnomah County, State of Oregon, sald Tax ’

lot 9 being described as: ‘
1

Beginning in the south line of Alex McQuinn DIC
on section line between Gections ¢ and 53 themnce
~ . Dorth 751.35') thence porth 35° 144" west 1910.1%;
* thence west 251') thench south 2000.7° to the
. . eouth Line of Alex NoQuinn DIC; thence south 77
T ;;izlueo.zw to beginning. Except part in road
91.

(The consideration for this deed is less than -
$100,00.)

Dated this ___ __ day of January, 1965,

|\ e S

Reonne B, Smith

ETATE OF OREOOR )

LY 1.8
County of Multnomah. }

Personally appeared befcre me this day of
January, 3965, the above-namwed REONNE B. SMITH, and

acknowladged the foregoing instrument to bs her voluntary

.etd " -— Ly i } :
Lt vt ) P N . \7/

T a ‘

fa. & . ol Notary Publie for Oregon ; ]

!“f‘;‘ '\:\\\' is, My Commission expives: o v
R T LM e N '
. " Al S, /VES
MRt

i6EAL) POCUMENT g 3.2 37 RECORDED MR 2 0.1 ffg Vt‘? NPT M
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STATE OF OREGON }ss

COUNTY OF MULTNOMAH

1 do hereby cerify thai the foregairg copy

of A :

has been by e compared with the originel,

end that it is 8 correct transeript tharehum,

and the whole of such origingl, a5 ine nome

gapsars on fils and of recard in our efiice il

in oot csre apd custosy. §3 TESTINONY

VHELDCE | have heteunto ot my hand atd

s{fyad owr seaLiki

<)

Dy of 19 G2~

IEULTNORAH CC0RGHSG DEPT.

BY:

e it ey td

DEPUTY

Bo st I /474/ 2
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CSEas\ MULTNOMAH COUNTY OREGON

GLADYS McCOY ¢ CHAIR ¢ 248-3308
OFFICE OF THE BOARD CLERK PAULINE ANDERSON e DISTRICT 1 e 248-5220
SUITE 1510, PORTLAND BUILDING GARY HANSEN e DISTRICT 2 e 248-5219
1120 S.W. FIFTH AVENUE RICK BAUMAN e DISTRICT 3 e 248-5217
PORTLAND, OREGON 97204 SHARRON KELLEY e DISTRICT 4 e 248-5213
CLERK'S OFFICE e 248-3277 e 248-5222

CERTIFICATE OF MAILING

» I hereby certify that on Monday, August 10, 1992, I mailed
certified true copies of an AMENDED PETITION FOR ESTABLISHING WAY
OF NECESSITY and PETITIONER'S REPLY TO ANSWER AND MEMORANDUM OF
SHERYL ANDERSON AND JAMES L. SMITH, case number 92-51C, filed by
Fitzwater & Fitzwater, attorneys representing McQuinn Family
Pioneer Cemetery Association, in connection with the September 1,
1992 Way of Necessity Hearing before the Multnomah County Board of
Commissioners:

John W. Shonkwiler, PC Representing Anderson & Smith
Attorney at Law

13425 SW 72nd Avenue

Tigard, Oregon 97223

Steven M. Berne Representing David & Jack DeFazio
Bullivant Houser Bailey, et al ‘
Attorneys at Law

300 Pioneer Tower

888 SW Fifth Avenue

Portland, Oregon 97204-2089

Mary Anne Sohlstrom, President
McQuinn Family Pioneer Cemetery Assn.
108 NE 40th Avenue

Hillsboro, Oregon 97124

Cototan CQoustad

Deborah Bogstad
Office of the Board Clerk

0044C/18/db

enclosures

cc: Jacqueline A. Weber
Lisa L. Kolve

AN EQUAL OPPORTUNITY EMPLOYER




LAW OFFICES

F1TzwATER & F1TZWATER

CLARENCE L. FITZWATER 1903-1979

15431 S.E. 82ND DRIVE - SUITE G
W. DEAN FITZWATER CLACKAMAS, OREGON 97015
WALLACE FITZWATER TELEPHONE 503/655-3963
LISA L. KOLVE Fax 503/650-0968
AUDREY LOWEN, LEGAL ASSISTANT

August 6, 1992

Deborah Bogstad
Office of the Board Clerk

Multnomah County Board of County Commissioners
Portland Building, Suite 1510

1120 SW Fifth Avenue

Portland, OR 97204

RE: Petition for Way of Necessity
McQuinn Family Pioneer Cemetery Association

Dear Deborah:

Enclosed for filing with the Board is Amended Petition and
Reply to Anderson-Smith's Answer. Please note that the Amended
Petition adopts the county surveyor's alternate route and therefore

deletes David Fazio as an affected owner. Mr. Fazio's attorney has

been copied with these documents, as has John Shonkwiler, attorney
for Anderson-Smith.

Very truly yours,

FITZWATER & FITZWATER

Lisa L. Kolve

LLK:bh

Enclosures

cc: John Shonkwiler
Mary Sohlstrom
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BEFORE THE BOARD OF COMMISSIONERS

FOR MULTNOMAH COUNTY

IN THE MATTER OF: )

) No. 92-51-C
McQUINN FAMILY PIONEER CEMETERY )
ASSOCIATION, an Oregon Non-Profit ) AMENDED PETITION
Corporation, ) FOR ESTABLISHING WAY

) OF NECESSITY

)

COMES NOW the McQUINN FAMILY PIONEER CEMETERY ASSOCIATION, an

Oregon Non-profit corporation, by and through their attorney Lisa
L. Kolve, of FITZWATER & FITZWATER ATTORNEYS, and Petitions the

BOARD OF COUNTY COMMISSIONERS, MULTNOMAH COUNTY, to establish a way
of necessity pursuant to the provisions of ORS 376.150 to 376.200,
stating as follows:

1.

The location and legal description of property to be served by
proposed way of necessity is tax Lot 17, located in the N.E. 1/4 of
Section 6, T2N, R1W, W.M., and in the Alexander McQuinn D.L.C.,
Multnomah County, Oregon.

2.

The location of public road located in the vicinity of the
property to be served by the proposed way of necessity that is
capable of being used to provide access to the property is Lucy
Reeder Road No. 1191, which extends in generally Northwest

Southeast directions.

1 - AMENDED PETITION

Page

FITZWATER & FITZWATER
ATTORNEYS AT LAW
15431 S.E. B2ND DRIVE — SUITEG
CLACKAMAS, OREGON 9701S
TELEPHONE 655-3963
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3.

The specific location of the proposed way of necessity is
beginning at the north right of way line of Lucy Reeder Road, No.
1191 with the west line of Tax Lot 16; thence north along the west
line of Tax Lot 16, being the west line of the Way of Necessity
90.00 feet more or less to the westerly boundary of the grave lot,
Tax Lot 17, as set out by the County Surveyor. The width of the
access 1s to be 12.00 feet. This is the nearest practical point
for connection to a way of necessity to a public road, and the
proposed way of necessity may be connected to the public road
safely.

4.

Necessity for establishment of an access is based upon need of
your Petitioner, the heirs of the McQuinn Family and owners of the
cemetery land, to have access from said Lucy Reeder Rd. No. 1191 to
the cemetery plot for visitation and maintenance. James L. Smith
and Sheryl Anderson, owners of Lot 16, which property land locks
subject cemetery property, refuse to grant unto Petitioner roadway
access.

5.

Petitioner does not have an existing easement, right to an

easement or any other enforceable access to provide access to a

public road.

2 - AMENDED PETITION
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FITZWATER & FITZWATER
ATTORNEYS AT LAW
15431 S.E. B2ND DRIVE — SUVITEG
CLACKAMAS, OREGON 97015
TELEPHONE 655-3963
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6.

The proposed way of necessity does not connect to a public
road that has access rights acquired and limited by the state or
county.

7.

The names and addresses of persons who are owners upon which
proposed access could be located are:

A. JAMES L. SMITH and SHERYL ANDERSON, each to an undivided
one-half interest of Lot 16, whose address is: 922 SE 66th Place,
Portland, Oregon, 97215.

8.

No compensation is proposed to persons who are land owners for
reasoning that owners and their predecessors in interest were and
have for time being, been aware of the ownership interest of
petitioner and their traditional access to the cemetery back to the
common ownership of the property by the McQuinn family.

9.

Petitioner attaches hereto a survey of the proposed access, as
prepared by Louis J. Spisla, filed with Multnomah County Surveyor,
October 9, 1988, as Survey No. 50760. Said survey establishes the
specifics of points and location, and as iron rods were set, with
legal description and distance. Petitioner has highlighted the way

of necessity by yellow felt pen.
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REQUEST IS HEREWITH MADE for the establishment of the proposed
way of necessity.

DATED the 6th day of August, 1992.

by A e
isa L. Rolve, OSB #90316
Of Attorneys for Petitioner
STATE OF OREGON )
ss.
County of Clackamas )
I, Lisa L. Kolve, attorney for Petitioner McQuinn Family
Pioneer Cemetery Association, being first duly sworn, depose and

say that I have read this Amended Petition for Establishing Way of
Necessity, know the contents thereof and believe it to be true and

accurate. ;%ii;ZZ:e
Lisa L. Kolve
SUBSCRIBED AND SWORN to before me this day of August,
1992.

Notary Public for Oregon
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CERTIFICATE OF SERVICE BY MAIL

I hereby certify that on August 6, 1992, I served a true copy
of the foregoing AMENDED PETITION FOR ESTABLISHING WAY OF
NECESSITY, on the following persons, by placing the same in the
United States Post Office at Clackamas, Oregon, first class postage
prepaid addressed to:

STEPHEN F. ENGLISH

STEVEN M. BERNE

Bullivant Houser Bailey

Attorneys at Law

300 Pioneer Tower

888 SW 5th Ave.
Portland, OR 97204-2089

DATED this 6th day of August, 1992.

FITZWATER & FITZWATER

é%\%% /ae_.,

Lisa L. Kolve, OSB No. 90316
of attorneys for plaintiff

CERTIFIED TO BE A TRUE COPY:

Lisa L. Kolve, 0SB No. 90316

FITZWATER & FITZWATER
Attorney at Law

15431 SE 82nd Drive, Suite G
Clackamas, Oregon 97015
Telephone: 655-3963




BEFORE THE BOARD OF COMMISSIONERS

FOR MULTNOMAH COUNTY

IN THE MATTER OF:
No. 92-51-C

McQUINN FAMILY PIONEER CEMETERY
ASSOCIATION, an Oregon Non-Profit
Corporation,

PETITIONER'S REPLY TO
ANSWER AND MEMORANDUM
OF SHERYL ANDERSON AND
JAMES L. SMITH

The petitioner McQuinn Family Pioneer Cemetery Association

NN s W

(hereinafter "Association") responds to Sheryl Anderson and James
8 L Smith's (hereinafter "Anderson-Smith") Answer and Memorandum in

9 Opposition to Petition for Establishing Way of Necessity as

10

follows:
11 1.
12 [QUESTION OF STANDING]
13 Anderson—Smith have objected to petitioner's request for a way

14 of necessity on the grounds that petitioner lacks standing.
15 Anderson-Smith argue that because the Association has not obtained
16 valid titles from "all" current heirs the Association does not have

17 standing to bring this action. Oregon Revised Statute 376.155(1)
18 ‘

states:
19 To establish a way of necessity under ORS
20 376.150 to 376.200, a_landowner shall file a
petition with the governing body of the county
21 in which the 1land is 1located. (emphasis
added) .
22 The statute simply refers to "a landowner." There ?& g@:
A
3 requirement that all owners of the land file a petition. c5§§ g%
24 | - 3¢ °
g -
25 >
Zo o
< 3
26 £ 0
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Therefore, Anderson-Smith's objection to the way of necessity on
this ground fails and petitioner should be granted a way of
necessity.

Anderson-Smith also argue that petitioners lack standing
because the petition fails to allege that the Association is the
fee simple owner of the one acre cemetery. Paragraph 7 of the
petition arguabiy alleges ownership of the cemetery by the McQuinn
heirs, of which the Association is comprised. 1In any event, the
Association does hold recorded title to the cemetery by deed
granted to the Association by one of the heirs, Maxine Daly. A
copy of the deed is attached hereto as Exhibit 1. Therefore,
Anderson-Smith's argument on this ground also fails and petitioner
should be granted a way of necessity.

2.
[REQUIREMENTS UNDER ORS 376.180(12)]

Anderson-Smith argue that the way of necessity should be
denied because the facts of this case fall under ORS 376.180(12)
which states: "A way of necessity established under ORS 376.150 to
376.200 shall: Not be established for any land if the owner of the
land had knowingly eliminated access to all public roads from the
land by the sale of other land owned by the landowners."

Anderson-Smith argque that because the heirs to Alexander H.
and Rebecca McQuinn in 1876 sold all the land surrounding the
cemetery to Isaac Thomas, the heirs knowingly eliminated all access
to the cemetery. However, what the facts of this case show is that

the eleven heirs were unsuccessful in their attempt to partition
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the land. In order for the estate to be settled, the court ordered
the property to be sold. The heirs did not willingly sell the
property or knowingly fail to provide access to the cemetery.
These issues were not within there control. Therefore, this
statutory requirement is not applicable to this case and the

petition should be granted.

3.
[ADVERSE POSSESSION]

Anderson-Smith argue that petitioner does not currently have
legal title to the one acre cemetery plot because Anderson-Smith
have obtained title by adverse possession. In order for Anderson-
Smith to quiet title by adverse possession they must file an action
with the circuit court of the county in which the property is
located and prove by clear and convincing evidence each and every
element of adverse possession. Anderson-Smith have not attempted
to acquire title by adverse possession through the circuit court of
the state and cannot plead and prove such a case in this forum.
County records clearly show petitioner as owner of the one acre
cemetery. Therefore, the petition should be granted.

4.
[ABANDONMENT]

Anderson-Smith argue that the cemetery has been abandoned and

request under ORS 97.450 that the County Commissioners order the

cemetery declared abandoned. However, ORS 97.450 does not give
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Anderson-Smith the right to petition the county for such an order,
nor does the county have authority to make such an order unless the

county themselves owns the cemetery. ORS 97.450 states:

Whenever any cemetery which is within the
limits of any county, city, or town has been
abandoned, or it is desirable to abandon such
cemetery, or such cemetery has been allowed to
remain in a dilapidated condition for a period
of five years or longer, the governing body of
any county, if the cemetery is owned by the
county, or the corporate authorities of the
city or town, if the cemetery is owned by the
city or town, or the trustees or directors, if
the cemetery is owned by an association or
corporation, may order that such burial ground
be discontinued... (emphasis added).

The statute simply gives the owner of the property the right to

declare the cemetery discontinued. It does not give a non-owner
the right to make such a declaration or request such an order from
the county. Therefore, this statute is not applicable to this
case, Anderson-Smith's request should be denied and the Petition to
Establish a Way of Necessity should be granted.

Even if the County Commissioners believe this statute is
applicable, the statutdry requirement that the cemetery be left in
dilapidated state for a period of five years has not been met.
Petitioners have attempted to maintain this cemetery since 1986.
Therefore, the statute is again not applicable and the way of
necessity should be granted.

5.
[COMPENSATION]

Anderson-Smith argue that the petition should be dismissed

because it states no specific compensation for the way of
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necessity. Oregon Revised Statute 376.155(2) (i) requires
petitioner to propose an amount of compensation to person's owning
the land across which the way of necessity is proposed. The
petition does address the issue of compensation and proposes that
no compensation be awarded. Therefore, the petition stands for
your consideration.
6.
[ORS 376.180(9)]

Oregon Revised Statute 376.180(9) requires the petitioner to
take other legal action to acquire access to the property prior to
petitioning for a way of necessity. "Legal action" refers to
action»to enforce an existing legal right such as enforcing a
contract or an action for adverse possession of the property.
"Legal action" does not refer to or require petitioner to purchase
an easement or offer to purchase an easement. Anderson-Smith's
argument is without merit and should be disregarded. The petition
should be granted.

7.
[ORS 376.155(2) AND 376.180(1) AND (4)]

Petitioner is in agreement with the recommended alternative
route of the county surveyor, Larry F. Nicholas. Petitioner is
filing an amended petition in this regard. Anderson-Smith's

arguments concerning the route proposed in the initial petition
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are, therefore, no longer at issue. Anderson-Smith have stated in
their answer that they are for the most part in agreement with the
county surveyor's alternate route. Therefore, the petition as

amended should be granted.

WHEREFORE, the Petition For Establishing a Way of Necessity
should be granted.
DATED this 6th day of August, 1992.
Respectfully Submitted,

FITZWATER & FITZWATER

Lisa L. Kolve
OSB# 90316
Of Attorneys for Petitioner
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KNOW ALL MEN BY THESE PRESENTS, That MAXINE E. DALY, as McQuinn family vl

Jheir representative (per recorded desi gn.q};_}ons) hereinalter called grantor,

Ior the consideration hereinafter stated, does hereby remise, release and quitclaim unfo MCQUINN FAMILY

PIONEER CEMETERY ASSOCIATION, Inc.

hereinafter called grantee, and unto grantee’s heirs, successora and assigns all of the grantor's right, title and interest
in that certain real property with the ts, heredit and appurtenances thereunto belonging or in any-
wise appertaining, situated in the County of Multomah State of Oregon, described as follows, to-wit:

A one acre grave lot described as follows:

Commencing at the Southeast corner of McQuinn Donation Land Claim; thence North
77° West on the South line of said DLC 858 feet; thence North 35° 143' West
2679.4 feet; thence South 42° 52' West 79 feet to the East corner of said

grave lot; thence South 42° 52' West 208.72 feet to the Southeast corner of
said grave lot; thence North 47° 08' West 208.72 feet to the West corner of
said grave lot; thence North 42° 52' East 208.72 feet to the North corner of
said grave lot; thence South 47° 52' East 208.72 feet to the East corner and
point of beginning.

(IF SPACE INSUFFICIENT, CONTINUE DESCRIPTION ON REVERSE SIDE}

To Have and to Hold the same unto the said grantee and grantee's heirs, successors and assigns forever.

The true and actual consideration paid for this transier, stated in terms of dollars, is §.... = AOURURIIRITIN
OFHowever, the actual consideration consists of or includes other property or value given or pronuscd wh:ch 1s
L’;ﬁ,‘;’}",’,ﬁ, consideration (indicate which).Q(The b the symbols®, i not applicabla, should be deleted. Ses ORS 93.030.)

In construing this deed and where the context so requires, the singular includes the plural and all grammatical
changes shall be implied to make the provisions hereof apply equally to corporations and to individuals.

In Witness Whereof, the grantor has executed this instr ¢ this....7 ... day of...  Fesey ,1956;
if a corporate grantor, it has caused its name to be signed and seal atfixed by its oﬂicér( duly authorized thereto by
order of its board of directors.

.
kY 3 . dj o (:
THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DE- 771-4!/ o g 7.

SCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND
USE LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING
THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE
PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR
COUNTY PLANNING DEPARTMENT TO, VERIFY APPROVED USES.  ~overeveeee

STATE OF OREGON, WASH NG I~ )

County o

STATE OF OREGON, County of. s,
19
Personally appeared [PEU ... and
Personally appeared the above named who, being duly sworn,
each for himselt and not one for the other, did say that the lormer is the
Max M ET E DAI ‘7 osident and that the latter is the

¥ of

ledged the 1 ing instru- . & corporation,
.' k o d dosd. and that the seal aifized to the foregoing instrument is tho corporate seal
--------------- L6s........voluntary act and deed. of said corporation and that said instrument was signed and sealed in be-
hall of anid corporahon by authority ol its board of diractors; and each of
them k d said 7 ¢ to be its voluntary act and deed.
Beforo me.

Notary Public lor Oregonww‘fh’\\
M}' commission "P‘“"%w lql 1%7 Notary Public for Oragon

My commission expires:

(SEAL)

[T} .nm.d by @ carparction,
affix sorporate seal)

STATE OF OREGON,
ss.
SRARTORE T e County o{ s

I certify that the within instru-

ment was received for record on the

day of 19..cciin

T & -7 SRR o'clock.....M., and recorded

yTYer————— NTEL'S NAME AND ADDRESS SPACK :::IIVID "n book/reel/v 1, Nﬂ : on

MAX) L’ € E. D l RECORDEN'S USE page........ens or as document/fee/file/

W 1005 LIAR hl??rﬂ SO instrument/microfilm NoO. ..oncorecnanes ,

= o 6\! ggsqg)oo Record of Deeds of said county.

NAME, ADORESS. TP Witness my hand and seal of
Until a chonge fs reavested all lax siotements -l\-ll e sent to the fellewing eddress. County affixed. .!
i
i
—— 19.0_ L«)_é\%d = &._3_0. Ul e
nAu: apbhrss, 2tP ' By Deputy E;




CERTIFICATE OF SERVICE BY MAIL

I hereby certify that on August 6, 1992, I served a true copy
of the foregoing AMENDED PETITiON FOR ESTABLISHING WAY OF NECESSITY
and PETITIONER'S REPLY TO ANSWER AND MEMORANDUM OF SHERYL ANDERSON
AND JAMES L. SMITH; on the following persons, by placing the same
in the United States Post Office at Clackamas, Oregon, first class
postage prepaid addressed to:

JOHN SHONKWILER

Attorney at Law

P.O. Box 1568
Lake Oswego, OR 97035-0768

DATED this 6th day of August, 1992.

FITZWATER & FITZWATER

e e

Lisa L. Kolve, 0SB No. 90316
of attorneys for plaintiff

CERTIFIED TO BE A TRUE COPY:

Lisa L. Kolve, 0SB No. 90316

FITZWATER & FITZWATER
Attorney at Law

15431 SE 82nd Drive, Suite G
Clackamas, Oregon 97015
Telephone: 655-3963



REPORT DATE 07/28/92 DEPARTMENT OF ENVIRONMENTAL SERVICES PAGE 36
COST ACCOUNTING SYSTEM
MANUAL BILLING REPORT

BILLING NAME (:MCOUINN*CEME*ERY:::: DIVISION: TRANSPORTATION
BILLING ADDRESS 100-030=7650

SURVEY SPEC RUSSELL, HAROLD J 0018 344 RIGHT OF WAY SURVEY

3.5 105.22
COUNTY SURVEYOR FANTZ, DENNIS V 3499 344 RIGHT OF WAY SURVEY 8.0

308

WORKORDER YA1066 TOTAL COST (LESS GENERAL OVERHEAD) 423.29

GENERAL OVERHEAD 72.81

TOTAL BILL




COST ACCOUNTING SYSTEM

BILLING NAME MCQUINN CEMETERY DIVISION: TRANSPORTATION

SURVEY SPEC RUSSELL, HAROLD J 0018 344 RIGHT OF WAY SURVEY .5 104.56
344 RIGHT WAY SURVEY

WORKORDER YA1066 TOTAL COST‘(LESS GENERAL OVERHEAD) 259.00

TOTAL BILL 303.54




MULTNOMAH COUNTY OREGON

GLADYS McCOY e CHAIR « 248-3308
OFFICE OF THE BOARD CLERK PAULINE ANDERSON ¢ DISTRICT 1 o 248-5220
SUITE 1510, PORTLAND BUILDING GARY HANSEN e DISTRICT 2 e 248-5219
1120 S.W. FIFTH AVENUE RICK BAUMAN e DISTRICT 3 o 248-5217
PORTLAND, OREGON 97204 SHARRON KELLEY e DISTRICT4 e 248-5213
CLERK'S OFFICE e 248-3277 s 248-5222

CERTIFICATE QOF MAILING

I hereby certify that on Monday, August 10, 1992, I mailed
certified true copies of an AMENDED PETITION FOR ESTABLISHING WAY
OF NECESSITY and PETITIONER'S REPLY TO ANSWER AND MEMORANDUM OF
SHERYL ANDERSON AND JAMES L. SMITH, case number 92-51C, filed by
Fitzwater & Fitzwater, attorneys representing McQuinn Family
Pioneer Cemetery Association, in connection with the September 1,
1992 Way of Necessity Hearing before the Multnomah County Board of

Commissioners:
John W. Shonkwiler, PC Representing Anderson & Smith
. Attorney at Law

13425 SW 72nd Avenue
Tigard, Oregon 97223

Steven M. Berne Representing David & Jack DeFazio
Bullivant Houser Bailey, et al :
Attorneys at Law

300 pPioneer Tower

888 SW Fifth Avenue

Portland, Oregon 97204-2089

Mary Anne Sohlstrom, President
McQuinn Family Pioneer Cemetery Assn.
108 NE 40th Avenue

Hillsboro, Oregon 97124

(@é@o@u (Dotashd

Deborah Bogstad
Office of the Board Clerk

. 0044C/18/db
enclosures
cc: Jacgueline A. Weber
Lisa L. Kolve

AN EQUAL OPPORTUNITY EMPLOYER



LAW OFFICES

F1TzZWATER & FITZWATER

CLARENCE L. FITZWATER 1903-1979

15431 S.E. B2ND DRIVE - SUITE G
W. DEAN FITZWATER CLACKAMAS, OREGON 97015
WALLACE FITZWATER TELEPHONE 503/655-3963
LisA L. KOLVE ’ Fax 503/650-0968
AUDREY LOWEN, LEGAL ASSISTANT

August 6, 1992

Deborah Bogstad
Office of the Board Clerk

Multnomah County Board of County Commissioners
Portland Building, Suite 1510

1120 SW Fifth Avenue

Portland, OR 97204

RE: Petition for Way of Necessity
McQuinn Family Pioneer Cemetery Association

Dear Deborah:

Enclosed for filing with the Board is Amended Petition and
Reply to Anderson-Smith's Answer. Please note that the Amended
Petition adopts the county surveyor's alternate route and therefore
deletes David Fazio as an affected owner. Mr. Fazio's attorney has

been copied with these documents, as has John Shonkwiler, attorney
for Anderson-Smith.

Very truly yours,

FITZWATER & FITZWATER

"Lisa L. Kolve
LLK:bh

Enclosures
cc: John Shonkwiler
Mary Sohlstrom
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BEFORE THE BOARD OF COMMISSIONERS

FOR MULTNOMAH COUNTY

IN THE MATTER OF:
No. 92-51-C

McQUINN FAMILY PIONEER CEMETERY
ASSOCIATION, an Oregon Non-Profit
Corporation,

AMENDED PETITION
FOR ESTABLISHING WAY
OF NECESSITY

N e Nl Nt e N

COMES NOW the McQUINN FAMILY PIONEER CEMETERY ASSOCIATION, an
Oregon Non-profit corporation, by and through their attorney Lisa
L. Kolve, of FITZWATER & FITZWATER ATTORNEYS, and Petitions the
BOARD OF COUNTY COMMISSIONERS, MULTNOMAH COUNTY, to establish a way
of necessity pursuant to the provisions of ORS 376.150 to 376.200,
stating as follows: |

1.

The location and legal description of property to be served by
proposed way of necessity is tax Lot 17, located in the N.E. 1/4 of
Section 6, T2N, R1W, W.M., and in the Alexander McQuinn D.L.C.,
Multnomah County, Oregon.

2.

The location of public road located in the vicinity of the
property to be served by the proposed way of necessity that is
capable of being used to provide access to the property'is Lucy

d

o)}
3

Reeder Road No. 1191, which extends in generally Northwest

ob!

Southeast directions.

o ¢
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3.

The specific location of the proposed way of necessity is
beginning at the north right of way line of Lucy Reeder Road, No.
1191 with the west line of Tax Lot 16; thence north along the west
line of Tax Lot 16, being the west line of the Way of Necessity
90.00 feet more or less to the westerly boundary of the grave lot,
Tax Lot 17, as set out by the County Surveyor. The width of the
access is to be 12.00 feet. This is the nearest practical point

for connection to a way of necessity to a public road, and the

proposed way of necessity may be connected to the public road

safely.
4.

Necessity for establishment of an access is based upon need of
your Petitioner, the heirs of the McQuinn Family and owners of the
cemetery land; to have access from said Lucy Reeder Rd. No. 1191 to
the cemetery plot for visitation and maintenance. James L. Smith
and Sheryl Anderson, owners of Lot 16, which property land locks
subject cemetery property, refuse to grant unto Petitioner roadway
access.

5.

Petitioner does not have an existing easement, right to an

easement or any other enforceable access to provide access to a

public road.

2 - AMENDED PETITION
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6.

The proposed way of necessity does not connect to a public
road that has access rights acquired and limited by the state or
county.

'7.

The names and addresses of persons who are owners upon Which
proposed access could be located are: |

A. ” JAMES L. SMITH and SHERYL ANDERSON, each to an undivided
one-half interest of Lot 16, whose address is: 922 SE 66th Place,
Portland, Oregon, 97215.

8.

No compensation is proposed to persons who are land owners for
reasoning that owners and their predecessors in interest were and
have for time being, been aware of the ownership interest of
petitioner and their traditional access to the cemetery back to the
common ownership of the property by the McQuinn family.

9.

Petitioner attaches hereto a survey of the proposed access, as
prepared by Louis J. Spisla, filed with Multnomathounty Surveyor,
October 9, 1988, as Survey No. 50760. Said survey establishes the
specifics of points and location, and as iron rods were set, with
legal description and distance. Petitioner has highlighted the way

of necessity by yellow felt pen.
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REQUEST IS HEREWITH MADE for the establishment of the proposed

way of necessity.

DATED the 6th day of August, 1992.

24//%/

€Tisa L. Rolve, OSB #90316
Of Attorneys for Petitioner

STATE OF OREGON )
) ss.
County of Clackamas )

I, Lisa L. Kolve, attorney for Petitioner McQuinn Family
Pioneer Cemetery Association, being first duly sworn, depose and

'say that I have read this Amended Petition for Establishing Way of

Necessity, know the contents thereof and believe it to be true and

accurate.
%7&
Llsa L. égiz;
SUBSCRIBED AND SWORN to before me this ___  day of August,
1992.
Notary Public for Oregon

4 - AMENDED PETITION

Page

FITZWATER & FITZWATER
ATTORNEYS AT LAW
15431 S.E. B2ND DRIVE — SUITEG
CLACKAMAS, OREGON 97015



ha 5N

/175

(‘6.)

g3

7872.33

376./0 Aer

- . S~ Ac.| Ac

i~ P U A
.\%&.m_,"-ﬂr/.._: . \:F,\’ : v




CERTIFICATE OF SERVICE BY MAIL

I hereby certify that on August 6, 1992, I served a true copy
of the foregoing AMENDED PETITION FOR ESTABLISHING WAY OF
NECESSITY, on the following persons, by placing the same in the
United States Post Office at Clackamas, Oregon, first class postage
prepaid addressed to:

STEPHEN F. ENGLISH

STEVEN M. BERNE

Bullivant Houser Bailey

Attorneys at Law

300 Pioneer Tower

888 SW 5th Ave.
_Portland,vOR 97204—2089

DATED this 6th day of August, 1992.

FITZWATER & FITZWATER
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“fisa L. Kolve, OSB No. 90316
of attorneys for plaintiff

CERTIFIED TO BE A TRUE COPY:

Lisa L. Kolve, OSB No. 90316

FITZWATER . & FITZWATER

"Attorney at Law

15431 SE 82nd Drive, Suite G
Clackamas, Oregon 97015
Telephone: 655-3963



BEFORE THE BOARD OF COMMISSIONERS

] FOR MULTNOMAH COUNTY

2 IN THE MATTER OF:
3 | No. 92-51-C
MCQUINN FAMILY PIONEER CEMETERY

4 ASSOCIATION, an Oregon Non-Profit PETITIONER'S REPLY TO

ANSWER AND MEMORANDUM

N e e N e N

Corporation,
5 OF SHERYL ANDERSON AND
JAMES L. SMITH
6 The petitioner McQuinn Family Pioneer Cemetery Association

(hereinafter "Association") responds to Sheryl Anderson and James

8 L Smith's (hereinafter "Anderson-Smith") Answer and Memorandum in

9 Opposition to Petition for Establishing Way of Necessity as

10 £6110ws:

11 1.

12 [QUESTION OF STANDING]

13 Anderson-Smith have objected to petitioner's request for a way

14 of necessity on the grounds that petitioner 1lacks standing.
15 Anderson-Smith argue that because the Association has not obtained

16 valid titles from "all" current heirs the Association does not have

17 standing to bring this action. Oregon Revised Statute 376.155(1)

18

states:
19 To establish a way of necessity under ORS
20 376.150 to 376.200, a landowner shall file a
petition with the governing body of the county
21 in which the 1land 1is located. (emphasis
added) . '
22 + P —
The statute simply refers to "a landowner." There £ @®o
3 . . e T
requirement that all owners of the land file a petition. tj?f g%
[any]
24 =0 = ]
o
25 2
3 0D
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26 =
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Therefore, Anderson-Smith's objection to the way of necessity on
this ground fails and petitionef should be granted a way of
necessity.

‘Anderson-Smith also argue that petitioners lack standing
because the petition fails to allege that the Association is the
fee simple owner of the one acre cemetery. Paragraph 7 of the
petition arguably alleges ownership of the cemetery by the McQuinn
heirs, of which the Association is comprised. In any event, the
Association does hold recorded title to the cemetery by deed
granted to the‘Assbciation_by one of the heirs, Maxine Daly.. A
copy of the deed is attached hereto as Exhibit 1. Therefore,
Anderson-Smith's argument on this ground also fails and petitioner
should be granted a way of necessity.

2.
[REQUIRﬁMENTS UNDER ORS 376.180(12) ]

Anderson-Smith argue that the way of necessity should be
denied because the facts of this case fall under ORS 376.180(12)
which states: "A way of necessity established under ORS 376.150 to
376.200 shall: Not be established for any land if the owner of the
land had knowingly eliminated access to all public roads from the
land by the sale of other land owned by thevlandowners."

Anderson-Smith argue that because the heirs to Alexander H.
and Rebecca McQuinn in 1876 sold all the land surrounding the
cemetery to Isaac Thomas, the heirs knowingly eliminated all access
to the cemetery. However, what the facts of this case show is that

the eleven heirs were unsuccessful in their attempt to partition

2 - PETITIONER'S REPLY
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the land. In order for the estate to be settled, the court ordered
the property to be sold. The heirs did not willingly sell the
property or knowingly fail to provide access to-thé cemetery.
These issues were not within there control. Therefore, this
statutory requirement is not applicable to this case and .the

petition should be granted.

3.
[ADVERSE POSSESSION]
_.Anderson—Smith‘argue that petitioner does not currently have
legal title to the one acre cemetery plot because Anderson-Smith
have obtained title by adverse possession. In order for Anderson-

Smith to quiet title by adverse possession they must file an action

with the circuit court of the county in which the property is
located and prove by clear and convincing evidence each and every
element of adverse possessiqn. Anderson-Smith have not attempted
to acquire title by adverse possession through the circuit court of
the state and cannot plead and prove such a case in this forum.
County records clearly show petitioner as owner of the one acre
cemetery. Therefore, the petition should be granted.
- 4.
[ABANDONMENT ]

Anderson-Smith argue that the cemetery has been abandoned and
request under ORS 97.450 that the County Commissioners order the

cemetery declared abandoned. However, ORS 97.450 does not give

3 - PETITIONER'S REPLY
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Anderson-Smith the right to petition the county for such an order,
nor does the county have authority to make such an order unless the
county themselves owns the cemetery. ORS 97.450 states:

Whenever any cemetery which 1is within the

limits of any county, city, or town has been

abandoned, or it is desirable to abandon such

cemetery, or such cemetery has been allowed to

remain in a dilapidated condition for a period

of five years or longer, the governing body of

any county, if the cemetery is owned by the

county, or the corporate authorities of the

city or town, if the cemetery is owned by the

city or town, or the trustees or directors, if

the cemetery 1is owned by an association or

corporation, may order that such burial ground

be discontinued... (emphasis added).
The statute simply gives the owner of the property the right to
declare the cemetery discontinued. It does not give a non-owner
the right to make such a declaration or request such an order from
the county. Therefore, this statute is not applicable to this
case, Anderson-Smith's request should be denied and the Petition to
Establish a Way of Necessity should be granted.

Even if the County Commissioners believe this statute is
applicable, the statutory requirement that the cemetery be left in
dilapidated state for a period of five years has not been met.
Petitioners have attempted to maintain this cemetery since 1986.
Therefore, the statute is again not applicable and the way of
necessity should be granted.

5.
[COMPENSATION]
Anderson-Smith argue that the petition should be dismissed

because it states no specific compensation for the way of

4 - PETITIONER'S REPLY

Page

FITZWATER & FITZWATER
ATTORNEYS AT LAW
15431 S.E. B2ND DRIVE — SUITE G
CLACKAMAS, OREGON 97015



10
I1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

necessity. Oregon Revised Statute 376.155(2) (1) requires
petitioner to propose an amount of compensation to person's owning
the land across which the way of necessity is proposed. The
petition does address the issue of compensation and proposes that
no compensation be awarded. Therefore, the petition stands for
your consideration.
6.
[ORS 376.180(9)]

Oregon Revised Statute 376.180(9) requires the petitioner to
take other legal action to acquire access to the property prior to
petitioning for a way of necessity. "Legal action" refers to
action to enforce an existing legal right such as enforcing a
contract or an action for adverse possession of the property.
"Legal action" does not refer to or require petitioner to purchase
an easement or offer to purchase an easement. Anderson-Smith's
argument is without merit and should be disregarded. The petition
should be granted.

7.
[ORS 376.155(2) AND 376.180(1) AND (4)]

Petitioner is in agreement with the recommended aiternative
route of the county surveyor, Larry F. Nicholas. Petitioner is
filing an amended petition in this regard. Anderson-Smith's

arguments concerning the route proposed in the initial petition

5 - PETITIONER'S REPLY

Page

FITZWATER & FITZWATER
ATTORNEYS AT LAW
15431 S.E. B2ND DRIVE — SUITEG
CLACKAMAS. OREGON 97015



10
1l
12
13
14
IS
16
17
18
19
20
21
22
23
24
25
26

are, therefore, no longer at issue. Anderson-Smith have stated in
their answer that they are for the most part in agreement with the
county surveyor's alternate route. Therefore, the petition as

amended should be granted.:

WHEREFORE, the Petition For Establishihg a Way of Necessity
should be granted.
DATED this 6th day of August, 1992.
Respectfully Submitted,

FITZWATER & FITZWATER

Lisa L. Kolve
OSB# 90316 :
Of Attorneys for Petitioner
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BTUvEmS . MELE AW PueLIeNING €O FOSTLANG. B Stiue

Klvow ALL MEN zzy THESE PRESENTS, That MAXINE E. DALY, as McQuinn family

led df—‘SlS",'.'.E..l.O"‘) hereinalter called granior,

for_the consideration hereinafter stated, does hereby remise, release and quitclaim unlo M CQUINN FAMILY

PIONEER CEMETERY ASSOCIATION, Inc.

hereinalter called grantee, and unto grantee's heirs, successors and assigns all of the grantor's right, title and interest
in that certain real property with the tenements, hereditaments and appurtenances thereunto belonging or in any-
wise appertaining, situated in the County of Multomah State of Oregon, described as follows, to-wit:

A one acre grave lot described as follows:

Commencing at the Southeast corner of McQuinn Donation Land Claim; thence North
77° West on the South line of said DLC 858 feet; thence North 35° 144" West
2679.4 feet; thence South 42° 52' West 79 feet to the East corner of said

grave lot; thence South 42° 52' West 208.72 feet to the Southeast corner of
said grave lot; thence North 47° 08' West 208.72 feet to the West corner of
said grave lot; thence North 42° 52' East 208.72 feet to the North corner of
said grave lot; thence South 47°.52' East 208.72 feet to the East corner and
point of beginning.

HF SPACE INSUSFICIENT, CONTINUE DESCRIPTION ON REVERSE SI1DE|
To Have and to Hold the same unto the said grantee and grantee's heirs, successors and Assigns forever.
The true and actual consideration paid for this translier, stated in terms of dollars, is §...

@':!o;vever, the actual consideration consists of or includes other property or value given or prom:sed whrch is
the w.

part of the CONsideration (indicate which).Q(The sentence botween the symbols D, il not spplicable, should ba deieted. See ORS 93.030.)
In construing this deed and where the context so requires, the sindular includes the plural and all grammatical
changes shall be implied to make the provisions hereof apply equally to corporafions and to individuals.
In Witness Whereof, the grantor hu executed this instrument this... ...day of..... Pt oy OO , 19 £&;

........ N

if a corporate grantor, it has caused its name to be signed and seal alhxed by its olhcér{ duly authorized therelo by
order of its board of directors.

. f 2
K T vl . —4&1-—-1
THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DE. m A

SCRIBED IN THIS INSTRUMENT IN YIOLATION OF APPLICABLE LAND
USE LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING
THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE
PROPERTY "SHOULD CHECK WITH THE APPROPRIATE CITY OR
COUNTY PLANNING DEPARTMENT TO, VERIFY APPROVED USES.

STATE OF orseoN, WALAH/NG I~ )

) 0. STATE OF OREGON, County ol Jas.
County of soRSEOS ) 19 e
U““( M q 197 é . ) Parsonally sppoared PR and
Personally Appcnud lho above named ... e who, being duly sworn,
N each lor himssil and not one for the other, did say that the lormer is the
Max el E, hAI‘A esident and that the latter is the
Ve ) " ! otary of aee e
< e wand acknowledged the foregoing instru- & corporation,
{\ fo be. o N vy act and deed. and that the seal ailizad to the {oregoing instrument is the corporats scal

(orﬁquL

PO L Joven

Nol-ry Public lor omh)dsl/m,«{h:\
M,v commission upun%w l?l %7 .Notny Public for Oragon

My commiuion expires:

of said corporation and that said instrument was signed snd sealed in be.

hail ol said corporation by authority of ity board ol directors; and each ol

them acknowledged said instrument to be ite voluntary act and deed.
Before me:

Balorp ma:

(SEAL)

IH snecutod by o corparation,
atfin corparate reall

STATE OF OREGON,

County Of .ovecensonsimereramnrssisssnnac
I certify that the within instru-
ment was received for record on the

GRANTOR'S NAME AND ADDRLSS

day of 19........ .
PPy Sy s Bbo.ecrercersnnee0’ClOCk.... .M., and recorded
o AME ANO ADDRTS BPACE RRELAVID :
Y P — : o in book/reel/volume No.......uu....... -on
h\AXI U e E—- DA ' mecomoER's Vet PAGE..eaarecacens or as document/fee/lile/

instrument/microfilm No. ...
-l ow%nmsgijgzh}o@ Record of Deeds of said county.

NAME. ADDRESS, T1P Witness my hand and seal of
Untll @ dhamps b reavested all tex sratoments shall o sont to the fellowing addrse. County alfixed.

o W e

156 I8 6 SF = 557 '
Seark_ s 93/09

NAMC, ADORLSS, 21P By Deputy

oan s gk 1920eE 589 )




CERTIFICATE OF SERVICE BY MAIL
. I hereby certify that on August 6, 1992, I served a true copy
of the foregoing AMENDED PETITION fOR ESTABLISHING WAY OF NECESSITY
and PETITIONER'S REPLY TO ANSWER AND MEMORANDUM OF SHERYL ANDERSON
AND JAMES L. SMITH, on the following persons, by placing the same
in the United States Post Office at Clackamas, Oregon, first class
postage prepaid addressed to:
JOHN SHONKWILER
Attorney at Law

P.O. Box 1568
Lake Oswego, OR 97035-0768

DATED this 6th day of August, 1992.

FITZWATER & FITZWATER

‘l’ ' P Z//”/
““ﬁj?kzzc/éfkjf%;i;zfi_,~

~Lisa L. Kolve, OSB No. 90316
of attorneys for plaintiff

CERTIFIED TO BE A TRUE COPY:

Lisa L. Kolve, 0SB No. 90316

FITZWATER & FITZWATER
Attorney at Law : .
15431 SE 82nd Drive, Suite G
Clackamas, Oregon 97015
Telephone: 655-3963
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ESSSSSN\ MULTNOMAH COUNTY OREGON

GLADYS McCOY o CHAIR
OFFICE OF THE BOARD CLERK PAULINE ANDERSON ¢ DISTRICT 1 e
SUITE 1510, PORTLAND BUILDING GARY HANSEN e DISTRICT2 e
1120 S.W. FIFTH AVENUE RICK BAUMAN e DISTRICT3 e
PORTLAND, OREGON 97204 SHARRON KELLEY e DISTRICT 4 e
CLERK'S OFFICE o 248-3277 e

248-3308
248-5220
248-5219
248-5217
248-5213
248-5222

CERTIFICATE OF MAILING

I hereby certify that on Friday, July 24, 1992, I mailed a
certified true copy of the ANSWER AND MEMORANDUM IN OPPOSITION TO
PETITION FOR ESTABLISENG A WAY OF NECESSITY, submitted by John W.
Shonkwiler, attorney representing Sheryl Anderson and James Smith,

to each of the following persons in connection with the September

l, 1992 Way of Necessity Hearing before the Multnomah County Board

of Commissioners:

W. Dean Fitzwater Representing Petitioners
Fitzwater & Fitzwater

Attorneys at Law

15431 SE 82nd Drive, Suite G

Clackamas, Oregon 97015-9675

Mary Anne Sohlstrom, President
McQuinn Family Pioneer Cemetery Assn.
108 NE 40th Avenue

Hillsboro, Oregon 97124

Steven M. Berne Representing David & Jack
Bullivant Houser Bailey, et al

Attorneys at Law

1400 Pacwest Center

1211 SW Fifth Avenue

Portland, Oregon 97204-3797

DeFazio

Cxeoman ( Croestacs

Deborah Bogstad
Office of the Board Clerk

0044C/19/db
cc: John Shonkwiler
Jacqueline Weber

AN EQUAL OPPORTUNITY EMPLOYER



&\ MULTNOMAH COUNTY OREGON

GLADYS McCOY o CHAIR o 248-3308
OFFICE OF THE BOARD CLERK PAULINE ANDERSON e DISTRICT 1 e 248-5220
SUITE 1510, PORTLAND BUILDING GARY HANSEN e DISTRICT 2 e 248-5219
1120 S.W. FIFTH AVENUE RICK BAUMAN e DISTRICT3 e 248-5217
PORTLAND, OREGON 97204 SHARRON KELLEY e DISTRICT 4 e 248-5213
CLERK'S OFFICE e 248-3277 o 248-5222

CERTIFICATE OF MAILING

I hereby certify that on Tuesday, July 21, 1992, I mailed a
Notice of Hearing to each of the following persons in connection
with the September 1, 1992 Way of Necessity Hearing before the
Multnomah County Board of Commissioners:

W. Dean Fitzwater Representing Petitioners
Fitzwater & Fitzwater

Attorneys at Law

15431 SE 82nd Drive, Suite G

Clackamas, Oregon 97015-9675

Mary Anne Sohlstrom, President
McQuinn Family Pioneer Cemetery Assn.
108 NE 40th Avenue

Hillsboro, Oregon 97124

John W. Shonkwiler Represents Smith & Anderson
Hennagin & Shonkwiler

Attorneys at Law

P.O. Box 1568

Lake Oswego, Oregon 97035-0768

Steven M. Berne . Representing David & Jack DeFazio
Bullivant Houser Bailey, et al

_Attorneys at Law

1400 Pacwest Center

1211 SW Fifth Avenue

Portland, Oregon 97204-3797

(X oorar C(ouSho

Deborah Bogstad
Office of the Board Clerk

0044C/19/db

AN EQUAL OPPORTUNITY EMPLOYER
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AEESEeS\ MULTNOMAH COUNTY OREGON

GLADYS McCOY ¢ CHAIR e 248-3308
OFFICE OF THE BOARD CLERK PAULINE ANDERSON e DISTRICT 1 e 248-5220
SUITE 1510, PORTLAND BUILDING GARY HANSEN e DISTRICT2 e 248-5219
1120 S.W. FIFTH AVENUE RICK BAUMAN e DISTRICT 3 e 248-5217
PORTLAND, OREGON 97204 SHARRON KELLEY e DISTRICT 4 e 248-5213
CLERK'S OFFICE e 248-3277 e 248-5222

NOTICE OF HEARTNG

PLEASE BE ADVISED that pursuant to ORS 376.150 to 376.200,
the Multnomah County Board of Commissioners will conduct a Public
Hearing on TUESDAY, SEPTEMBER 1, 1992, at 1:30 p.m. in Room 602
of the Multnomah County Courthouse, 1021 SW Fourth Avenue,
Portland, Oregon, for consideration in the matter of a petition
for establishing a Way of Necessity for property described as Tax
Lot 17, located in the N.E. 1/4 of Section 6, T2N, R1W, W.M. and
in the Alexander McQuinn D.L.C., Multnomah County, Oregon, filed
by the McQuinn Family Pioneer Cemetery Association, an Oregon
non-profit corporation.

Interested parties are invited to attend and to present and
rebut evidence before the Board pursuant to Rules for the Conduct
of Hearings established regarding statutory Ways of Necessity,
copies of which are available at the hearing and upon request.

Answers should be mailed to the Commissioners in care of
the Office of the Board Clerk at the address above. For
additional information, please contact Jacqueline Weber, Assistant
County Counsel, 248-3138 or Deb Bogstad, Office of the Board
Clerk, 248-3277.

BOARD OF COUNTY COMMISSIONERS
MULTNOMAH COUNTY, OREGON

(eoau CCousho

Deborah Bogstad
Office of the Board Clerk

0044C/20/db
cc: Jacqueline Weber
mailed 7/21/92

AN EQUAL OPPORTUNITY EMPLOYER



JOHN W. SHONKWILER, P.C.

ATTORNEY AT LAW
13425 SW 72nd Avenue
Tigard, Oregon 97223
fax: 684-8971
624-0917

July 13, 1992

Board of County Commissioners
MULTNOMAH COUNTY

1021 SW Fourth Avenue
Portland, OR 97204

Re: In the Matter of:

McQuinn Family Pioneer Cemetery Association
Case No. 92-51-C

Dear Commissioners:

Enclosed for filing is an original Answer and Memorandum in
Opposition to Petition for Establishing Way of Necessity in the

above referenced case. A certified true copy has been provided to
Jacqueline A. Weber.

Thank you for your attention in this matter.

If you have any
questions, feel free to contact me.

Sincerely,

.

John W. Shonkwiler
JWS:jlfr

cc: Sheryl Anderson
James Smith
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McQUINN FAMILY PIONEER CEMETERY

BEFORE THE BOARD OF COMMISSIONERS

FOR MULTNOMAH COUNTY

NOO3HO
LNAOJ HYWONLTINA

IN THE MATTER OF:

No. 92-51-C =

ANSWER AND MEMORANDUM

IN OPPOSITION TO

PETITION FOR ESTABLISHING
WAY OF NECESSITY

ASSOCIATION, an Oregon Non-Profit
Corporation,

T e e P e e

COME NOW, SHERYL ANDERSON and JAMES L. SMITH (hereinafter
"Anderson-Smith"), by and though their attorney, JOHN W.
SHONKWILER, file the following objections and responses to the
"pPetition for Establishing Way of Necessity" filed before the
above described Board by the "McQuinn Family Pioneer Cemetery
Association," stating as follows:

1.
[LACK OF STANDING]

ORS 376.155(1) requires that to establish a "way of
necessity" by petition one of the essential elements is that the
petitioner be "a landowner." This means the petitioner in this
proceeding must be the actual owner of the one acre cemetery for
which access is being requested.

A. Petitioner does not own the one acre of land containing
the cemetery. This one acre parcel was reserved by the "McQuinn"
family in 1876 while the surrounding property was sold to Isaac
Thomas. Thereafter, the one acre cemetery was never sold.
Instead, title to this parcel has periodically passed to an ever

expanding number of heirs through probate as each prior

Page 1 - ANSWER AND MEMORANDUM IN OPPOSITION TO PETITION

FOR ESTABLISHING WAY OF NECESSITY (Jus\aNDerson\0618 G W: SHONKWILER, P.C.

ATTORNEY AT LAW
13425 SW 72ND AVENUE
TIGARD, OREGON 97223
624-0917

fax: 684-897)
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owner/owners died. The Petitioner has not obtained valid titles
from all of these current heirs. In accordance to ORS
376.155(1), the petition must be denied.

B. The petition fails to allege that the "McQuinn Family
Pioneer Cemetery Association" is the owner in fee of the one acre
cemetery. None of the current heirs of Alexander and Rebecca
McQuinn (last recorded owner of the one acre cemetery as of 1873)
have been named as co-petitioners in this proceeding. 1In
accordance with the requirements of ORS 376.155(1), the petition
must be denied.

2.
[VIOLATION OF ORS 376.180(12)]

ORS 376.180(12) sets forth that: "A way of necessity
established under ORS 376.150 to 376.200 shall: Not be
established for any land if the owner of the land had knowingly
eliminated access to all public roads from the land by the sale
of other land owned by the landowner." Thus, if the one acre
cemetery and surrounding lands were all owned by the same person
or persons, and all the surrounding lands were later sold off to
a different perscn with the result that no access to the one acre
cemetery was knowingly reserved, Petitioners are not allowed to
be awarded a way of necessity.

A. The history of owherships of the one acre cemetery and the

surrounding lands establishes that _the owner(s) of the land had

knowingly eliminated access to all public rocads from the cemetery

and by the sale of other surrounding land owned by the

Page 2 - ANSWER AND MEMORANDUM IN OPPOSITION TO PETITION
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landowner(s). In 1873, the United States deeded to Alexander H.

McQuinn and Rebecca McQuinn (husband and wife) 640 acres of land
that later became a cemetery. See Exhibit "A". By 1876, eleven
heirs to this 640 acres owned all the land; and voluntarily
participated in petitioning the County Court to have the land
partitioned into eleven parcels among them. The Court determined
that a partition could not be equitably accomplished, and so the
land was sold at public auction to Isaac Thomas and confirmed by
Court Order on October 28, 1876. See Exhibit "B". The land sold
to Isaac Thomas excluded the one acre cemetery and did not
provide for any access to the cemetery. See Exhibit "C". Thus,
all the lands surrounding the cemetery were knowingly sold by the
heirs to Mr. Thomas, and thereby knowingly eliminated all access
to their one acre cemetery parcel.

B. The surrounding lands owned by Mr. Thomas ultimately
were acquired by James L. Smith and Sheryl Anderson. From 1876
until recently, the cemetery was abandoned by the "McQuinn"
family. The clear intention in 1876 was to protect the cemetery
plots from interference by Mr. Thomas's farming (clearing of the
ground and cultivation). However, the heirs did not intend to
provide access to the cemetery, nor actively use the site. As a
result, the site was abandoned for well over the last 10 years
(actually about 100 years) by the "McQuinn" family. For 116
years, no "McQuinn" heir has ever sought to obtain legal access
to the cemetery. Therefore, ORS 376.180(12) requires denial of

the petition.

Page 3 - ANSWER AND MEMORANDUM IN OPPOSITION TO PETITION

FOR ESTABLISHING WAY OF NECESSITY (Jus\ANDERsON\0618 QN - SHONKWILER, P.C.
ATTORNEY AT LAW

13425 SW 72ND AVENUE
TIGARD, OREGON 97223
624-0917

fax: 684-8971



1 3.

2 [ADVERSE POSSESSION]

3 Petitioners are not legal landowners of the one acre

4 cemetery parcel because prior to 1986, Sheryl Anderson, James L.
5 smith and their families acquired the one acre parcel through

6 adverse possession; and ORS 376.155(1) thereby preventing

7 petitioner from being able to obtain a way of necessity. ORS

8 12.050 sets forth that statutory period of 10 years for

9 establishing a claim of adverse possession. Under Oregon law,

10 title (full ownership) to real property will be established

11 without an express grant or transfer of title if all elements of
12 adverse possession are present. As a result, Anderson-Smith own
13 the one acre cemetery pafcel.

14 A. From before 1976 through today, Anderson-Smith and

15 their predecessors preserved the one acre parcel, exercised

16 dominion over the improvements on the site (including protecting
17 and maintaining grave markers), and passed title to the site by
18 deed to such family heirs. |

19 B. Anderson-Smith and their predecessors have had open,
20 hostile and exclusive possession of the one acre cemetery parcel
21 continuously for more than ten (10) years under claim of right
22 and possession of such property is in no other.

23 C. Petitioner claims some interest in the one acre

24 cemetery parcel adverse to Anderson-Smith, but Petitioner's claim
25 is without any right whatsoever and Petitioner has no estate,

26 valid title or interest in said property.
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D. Therefore, Anderson-Smith requests a ruling from this
Board that they are entitled to title to the one acre cemetery
parcel, that Petitioner is not the owner of said property in
violation of ORS 376.155(1), and that this petition for way of
necessity be denied.

4.
[ABANDONMENT]

The one acre cemetery parcel and specifically the cemetery
itself has been abandoned by the "McQuinn" family and heirs for a
period in excess of 50 years prior to the date of the Petition
for Establishing a Way of Necessity. ORS 97.450 entitles the
site to qualify for complete termination as a recognized
cemetery. The only need for access to the property expressed by
Petitioner (paragraph 7 of the Petition) is for the purpose of
access to the cemetery. Therefore, Anderson-Smith request the
cemetery be terminated for abandonment pursuant to ORS 97.450 and
this Petition to Establish a Way of Necessity be denied.

5.
[TAKING WITHOUT DUE COMPENSATION]

Petitioner alleges in paragraph 9 that no compensation
should be awarded to Anderson-Smith for acquisition of this way
of necessity.

A. ORS 376.155(2) (i) specifically requires as an element
of the petition to establish a way of necessity that the petition
shall contain a "proposal for the amount of compensation" to be

awarded to persons owning the land across which the way of
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necessity is proposed to be located. Petitioner has failed to
set forth a statement of such just compensation; and from the
wording of paragraph 9, appears unwilling to consider any
expenditure of funds for the way of necessity. Therefore, the
petition must be denied as a violation of ORS 376.155(2) (i).

B. The taking of Anderson-Smith's property, as proposed in
the petition, deprives them of all ownership and uses of the
access strip of property in relation to their reasonable
expectations that the property would be used for commercial
farming purposes, and have further prevented them from earning a
reasonable return on their investment commensurate with their
reasonable investment-backed expectations, and thereby having
taken the property without just compensation in violation of the
Fifth and Fourteenth Amendment of the United States Constitution,
and Article I, Section 18 of the Oregon Constitution.

6.
[VIOLATION OF ORS 376.180(9)]

ORS 376.180(9) sets forth that a petition for establishing a
way of necessity shall not be approved if the petitioner could
acquire an easement for access to a public roadvthrough other
legal means or action.

A. Prior to November 22, 1988, Petitioner requested from
Anderson-Smith the dedication of an easement for access to the
cemetery. Anderson-Smith, by letter dated November 22, 1988,
stated they would consider providing an access to the cemetery

once the Petitioner provided proof that Petitioner actually owned
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the cemetery parcel by valid deed or inheritance.

B. Since November 22, 1988, Anderson-Smith have not
received from Petitioner any information, correspondence or
documentation to substantiate the Petitioner is the lawful owner
of the one acre cemetery parcel. Petitioner has continuously
refused to provide such information after reiterated requests.

As a result, Anderson-Smith have continuously refused Petitioner
access to and use of the parcel.

C. If Petitioner has a legal right to possession of the
cemetery parcel, Petitioner could obtain an easement from
Anderson-Smith through the legal action of purchase and recording
of such easement access. Thereby, this petition is premature and
must be denied pursuant to ORS 376.180(9).

7.
[VIOLATION OF ORS 376.155(2) (G) and ORS 376.180(1) and (4)]

A. ORS 376.155(2) (g) requires that the proposed way of
necessity be the "nearest practical point for connection to a way
of necessity to a public road." The proposed route for the way
of necessity from the cemetery to a public road (Lucy Reeder
Road) is along an easement along the eastern boundary of the
Anderson-Smith property of approximately 1800 feet in length.

The shortest route would be along the western boundary of
the Anderson-Smith property setting a distance. from Lucy Reeder
Road at approximately 850 feet, plus 90 feet across the property
to the graveyard.

B. ORS 376.180(1) and (4) requires that the way of
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necessity cause the "least possible damage to land across which
it is located" and "be established only for uses in connection
with the property for which the way of necessity is sought." The
way of necessity is sought to provide "access" to an old
graveyard. Historically, this graveyard has been accessed only

by pedestrian traffic. No road for automobiles was ever built or

temporarily used when the graveyard was used. No automobile
access has been required or used to reach this site for the last
100 years. Access to maintain and view the graveyard can be
fully accomplished by a pedestrian path way.

The Anderson-Smith property is currently being farmed for
profit. The least possible damage to the land and the land uses
would be restricting the way of necessity to a 5 foot wide
pedestrian pathway. Anything larger would violate ORS 376.155
and 376.180 by allowing for uses unnecessary to providing
"access" to the graveyard and causing substantially greater
damage and interference to the Anderson-Smith farm lands.

WHEREFORE, Anderson-Smith requests that this Petition for
Establishing a Way of Necessity be denied.

DATED this |7 day of July, 1992.

Respectfully submitted,

HN SHONKWILER, P.C.

ohn W. ShonKwiler, OSB #75337
f Attorneys for Anderson-Smith
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United States of imerica Book 355 page 254

To Jdate July £1./1873
4lexander H LisGuin and Rebecca Race narch'lh 1906
licGuin

{
PO ALL T0O WHOL 2HLSE PRESENTS SHALL COLL GauLDILG:
WHERKAS there has been doposited in tho Gonézal Land Office
of the United State_ a certificate numbored 3569 of ﬁhe Register
and regolvor at Oregon ¢ity, Urogon whareby it appeérs that undor
the profisionu of the aot of Congress approved the 27th day ol
seplomber 1850 vatitled .n ict to create the Cfiigo of surveyor .
General of the rfublic Lands 1a Uregon, and to provido for the suryéy
and to make uoanuntions to sottlery of the suid public lands, and
the leglielation cuppleiwntal thereto, the claim of aAlexandor H
lickuin and his wife Rebecca lickuin, of Washington County, Orogon
Hotification lo 4485 hae boen established to a donctiwm orf e

seotion ox 640‘Pcras'of land, and that the same has beon surveyed

and dosignated as Claim nunmber 50 being parts of sectione § and

6 in towmship 2 north of range 1 west and clolm number 41 boing
parte of sections 31 and 32 in townghip 3 north of raunge 1 west
acoording to the official plut of survey returued to the Generul .
Land Office by the Surveyor Gonerul:; being bounded and desoribed
as follows, towit:

beginning pt a point 21 chains and 42 links east of the
northwest corner of said section 6 in tovmship 2 north of range

W\ Atl
EXHIBIT 2
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'1;; 1 west and running thonce moxrth 40 chaine; thence west 61 chains
and 42 linke; thence south 10° end 45' esst 40 cheins and 86
links; thonoe weet 47 chains; thence south 14° and 1H' East
19 chains end 66 links; thence south 14° bast 12 chains and 80
1inks; thence south 77 Zaet 95 chains and thouce north 52
chains and 28 links to the place of beginning in tho district
of lands sub ject to sale atIOragon city, Oregou, countaining
 633.34 07 an acre.
How Xnow Yo » « « d0 ziw and grant uato the said ilexander
H lctuin and to his hieirs, the kast helf and uanto his wife,
.tho said Rebeoccs ieluin and to her héirs, the west half of the
Iraot of Land above descrided.
By the FProel dsut. U, 5. Graate
Ly Se De Williamson, Socretary
Ve A I'iske, Recorder of the General
Land 0ffice, ad interim
(U s Land Office Seoul)
Recorded Vol 1Q puge 250

W\
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Il THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MULTNOMAH

e L

~John F Linder and M, J.
‘Linder, his wife, Plaintiffs

vs ‘
T

PeterL?chQgen Geo, W. McQeen and Reg lo. 5472

Anna McQeen, his wife, George Ham, 7

and Sarah Ham, his wife, yiiliem ' Jag. Ho. 8751

Forrest and Margaret Forrest his wife, ‘

-Clinton Bonser and Mary A. Bonser, \

his wife, Alzada McQeen, John Mchen,

a minor and Lizzie Mchen, a mihor. |

Defendantse.

Complaint filed July 28 1875.

Summons filed August 18 1875
Do hereby acknowledge and confess service of the

witnin swamons and enter an appearance in the within ¢ntitled

suit and waive service of copy of complaint this _ daj of

February 18789,

G.W.llcQuin

Annie XcQuin

Summons filed September 27 1875
The return of the sheriff of Imltnomah C%unty

.
Ri:
L Oregon shows that he served the within summons W1t%1n said
‘o] state and county on September 24 1875 on the within named
i Alzada licQeen by delivening a coODY thereof preparedland
:,e ' ‘
fgé certified to by him as sheriff together with a copy £ the
%? complaint prepared and certified to by George L Story, Clerk of
% \M I
1 EXHIBIT

-
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s
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said County to the said Alzada licQeen, in person; that he

served the within summons within said county and state on |
September 24 1875 on the within named Mary.A. Bonser by deliver-
ing a copy thereof prepared and certified to by‘him as sheriff
together with a copy of the complaint prepared and certified‘to

by George L Story, clerk of said County %o the said Mary 4 Bonser,
in person. ‘

That after due and diligent search he was unable to find
defendant Clinton Bonser, and served the within summons on said
Clinton Bonser, within said county and state by delivering a copy
thereof prepared and certified to by him as sheriff togetﬁer vith
a copy of the complaint prepared and certified to by George L Story
clerk of said County to Mary A Bonser, wife of said Clinton Bounser,

a white person of the family over the age of 14 years at the usual

place of abode, or dwelling house of said Clinton Bonser, within

said county on Sept 24 1875,

Summons filed October 5 1875

The return of the sheriff of Multnomah County, Oregon,
shows that he served the within summons within said county and
state on September 30 1875 on the within named Georgé Ham and
‘Sarah Ham his wife and llargaret Forrest defgndants, within
named by delivering a copy théreof prepared and certified to by

him as sheriff together with a copy of the complaint herein

prepared and certified to by George L Story clerk of said County

to each of them in person.

U
W
EXHIBIT 6
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After diligent search he was unable to find defendant
Willlam Forrest, and served the within summons in said county
and State on said William Forrest on September 30 1875 by
delivering a copy thereof prepared and certified to by h%m as
\

sheriff together with a copy of the complaint preparéd and
certified to by George L Story, clerk of said County to

Margaret Forest, wife of said Forrest, a white person of‘the
family over the age of 14 years at the residence and usugl place

of abode of the said William Forrest within said county

Summons filed November 23 1875.
The return of the sheriff of lMultnomah County
Oregon shows that he served the within summons within sa; d county
on the within named John McQeen and Lizzie }cQeen and’oq
George Ham their guardian on November 4 1875 by deliver%ng a

coby thereof prepared and certified to by him as sherift to

each of them as named in person.

Appearance of James _McQuin filed October 12 1875,
I, James licQueen hereby acknowledge due service of

complaint and summons in the above action and enter my appearance

and ask that I may be made a party deft therein,

James McQuin.

Amended complaint filed November 2, 1875,

’eking James lcQeen a party defendant.

Order entered liovember 29 1875 Jr 11 page 197

Appointing J.J.Brown guardian ad litem for John and

W
Elizabeth licQueen minors, EXHIBIT a
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Order entered February 14 1876 Jr 11 page 249

¥aking Robert Imbrie a varty defendant to this suit.
Answer of defendant Robert Imbiie, filed February 15‘1876.

Second Amended complaint filed March 9 1876.

:'Suit to partition $he following described real estate
by a sale thereof, and a'division of the proceeds according tb
their rights,

Donation Land Claim No 50 being"section 6 townshii; 2
nofth range 1 West containing 632,90 acres, being the same land
that Alexander lcQueen and _ McQueen his wife died seized
of, situate ¢n Sauvies Island in Multnomah C&unty ani State

of Oregon,

Answer of defendants John licQueen and Elizabeth lMcGueen, minors,

by their gsuardian ad litem, filed March 30 1876.

Order entered March 31 1876 Jr 11 page 503

Ordered adJjudged and decreed that John F. Linder,
M. J,Linder, P,E.Mcquinn, Geo. W. MeQuinn, James HeQuinn,
John Huninn,‘a minor, Elizabeth ypéuinn, a minor and Alzada
MeQuinn, Sarah lam, lMargaret Fprrest, and Mary A. Fonser have
each an undivided 1/11 interest in fee simple of the
Donation Land Claim of Alex McQueen, deceased and _ lleQuinn,
his wife, deceased, situated on Sauvies Island, kultnomah
County, Oregon, and the same ought to be partitioned among
the parties according to their respective interestis.

And it being alleged that it is impractiable to make

partition by metes and bounds, I

Nt
EXHIBIT . % ;
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It is further decreed that C.W.Surrage, John Howell
and James W Walker be and are hereby appointed by the Court
Referees and they are directed to view said land and to ‘

. receive such evidence as they may deem proper and thereupon é

|
report to this court' whether or hot said land can be partltloned

by metes and bounds, without great prejudlce to the owners.

Report of Referees filed May 22, 1876.
***We are of the opinion that the claim cannot be divided |

without great prejudice to the owners, - ) >\

Order entered July 25 1876 Jr 11 page 751, |
’kOrdgggd:andkadjudggﬁjVhat said Referees be and they are hefe-i
by ordered and directed to sell thetsaid property at publié.aucf
tion to the highest biddervin the‘manner required for the sale
of real property on execution and after completing the sale
that the said referees shall report the same with their doinjs
therein to the court oh or before the October term thereof, and
after paying the epxenses of such sale deposit the remainder of

 the money arising therefor in the registry of this court.

. o
\
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Report of sale filed October 9 1G76.

The report of C.V.Burrage, James W, Walker and
John Howell referees shows that he gave notice of sale
'by posting written notices of the time and place of sale
particularly describing said real estate for four weeks
successively prior to the day of sale in three public places
of the Count& of Hultnoﬁah, State of Oregon and by publishing
said notice 6f said sale once a week for four weells successively
prior to the said day of saie b:all of which said notices and

publicatiohs the said real estate was particularly described

T ol
EXHIBIT C/
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and advertised to be so0ld on Saturday the 30th day of
September 1876 at 10 o'clock A il at public auetion at the
- Court House door in said county which said notice of sale
was published in the Weekly Standard a weekl& newspaper of
general circulation published in Multnomah County, Oregon.

Sale postponed until October 7 1876 when they

sold the following described real estate to Isaac Thomas
“for $4000,00., |
The donation land claim No 50 of Alexander McQueen
and wife, deceased, being sections 5 and 6 township 2 north
range 1 west, also claim Fo 41 sections 51 and 32 tovaiship
3 north range 1 West containing 640 acres more or less,
ssve and excapl one acre thereol, wupan which there is 2 Perily

graveyard, lying and being situate on Sauvies Island,

Iultnomah County, State of Oregon,

Affidavit of Publication of Notice of Sale filed (among papers)
The affidavit of Chas J Christie shows that he is the foreman‘
of the Weekly Standard a paper of general circulation printed
in Portland, ®regon; and that the amiexed notice of Referee's

Sale was published four successive weeks in said paper; from Septem-

ber 8, 1876 to September 29; (Attached to said affidavit is a

newspaper c¢lipping of notice that C.VW.Burrage, John Howell and James

W Walker referees on September 30 1876 will sell at public auction

to the highest bidder the following described real estate; The

‘donation land claim Io 50 of Alexander }cQueen and wife,
deceased, being sections 5 and 6 tovmship 2 north range 1 Vest

also claim 41 Sections 21 and 32 township 3 north range 1 Vest .

containing 640 acres more or less, save and except 1 acre

thereof upon vhich there is a family graveyard, lying and being il

\L
; : . EXHBIT e -
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Answer of B, Cornelius filed October ¢ 1876, .
Shuws that he is now the owner of the interest
of James McQueen, Peter E. McQueen and George W. McQueen,

and prays that he be substituted defendants in this suit, :

in their place and stead.

Order entered October 28 1876 Jr page

Confirming sale to Isazc Thomas.

e |
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MULTNOMAH cCounNnTY OREGON

‘ BOARD OF COUNTY COMMISSIONERS
DEPARTMENT OF ENVIRONMENTAL SERVICES ) GLADYS McCOY  CHAIR OF THE BOARD

* TRANSPORTATION DIVISION PAULINE ANDERSON ¢ DISTRICT 1 COMMISSIONER
1620 S.E. 190TH AVE. GARY HANSEN o DISTRICT 2 COMMISSIONER
PORTLAND, OREGON 97233 . RICK BAUMAN e DISTRICT 3 COMMISSIONER
(503) 248-5050 ‘ SHARRON KELLEY « DISTRICT 4 COMMISSIONER

A REPORT TO THE BOARD OF COUNTY COMMISIONERS
BY THE COUNTY SURVEYOR
June 10, 1992

RE: McQuinn Family Pioneer Cemetery Association Petition for Statutory
Way-of-Necessity

We have reviewed the petition for the McQuinn Family Pioneer Cemetery
Association to acquire a statutory Way of Necessity, and we have conducted an
investigation of the property to be served. The following is our report and
recommendation.

We found the "grave lot," Tax Lot 17 in a wooded area, about 400' by 400' in
size. The woods are surrounded by cultivated fields. We walked the proposed
Way of Necessity and found no evidence of a roadway being used at this time.
There was a crop of grain two feet tall over the area. The proposed access
way can be safely connected to Lucy Reeder Road.

The proposed Way of Necessity meets the requirements under ORS 376.150 to
376.200, except for ORS 376.155(2)(9) being the nearest practical point for
connection to a public road.

The reasonableness of the proposed access route is defended by Section 4 of
the petition. Section 4 notes that the owner of Tax Lot 6 has provided a
letter authorizing the use of their land for access. This would provide for
all but 79.00 feet of the proposed route.

The proposed access way is not the shortest distance to the public road. An
alternative route along the west property line of Tax Lot 16 would be the most
direct route.

I recommend the following described alternate route: beginning at
intersection of the north right of way line of Lucy Reeder Road, No. 1191 with
the west line of Tax Lot 16, as noted in the petition; thence north along the
west line of Tax Lot 16, being the west line of the Way of Necessity, 820.00
feet; thence east along a line being the north line of the Way of Necessity
90.00 feet more or less to the westerly boundary of the grave lot, Tax Lot 17.

AN EQUAL OPPORTUNITY EMPLOYER
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This alternate route would affect approximately one-half of the amount of land
under cultivation.

It is recommended that the width of the access way, in any case, be 12.00 feet.

See attached map showing proposed and alternate access way.

An accounting of the actual costs incurred by the County Surveyor will follow
by July 10, 1992.

Very truly yours,

LARRY F. NICHOLAS, P. E.
County Engineer/Director

Dennis V. Far@
County Surveyor

DVF :vh

cc: Jacqueline Weber
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STATE OF OREGON .
County of Columbia )
1 hereby certify that | have served the within Summons & Petition 92-51-C
|
: PR ;
within said State and County, on the 2th Day of June ,1992 at ...8:23 AM. |

o’clock on the within named Defendent (s) David DeFazio

at JD.Ranch. NW. Lucy.Reeder.Rd.,.Sauvies.Island,Or
(address) r

by personally delivering a copy thereof, prepared and certified to-by Jacqueline Weber

Attorney ............ for the Plaintiff to

David..DeFazio.

personally and in person.

Bruce Oester
Sheriff of Columbia County, Oregon

‘By )C)KMW«ZL«

Deputy
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COLUMBIA COUNTY

3, /552 .
in. M

BEFORE THE BOARD OF COUNTY comxssxow,gy__ 7
FOR MULTNOMAH COUNTY, OREGON Ff-i 3: 52

'

In the Matter of the Petition
for Statutory Way of Necessity. ) SUMMONS
) No. 92-51-C

To: David DeFazio, ¢/o J D Ranch
29244 NW Sauvie Island Rd.
Portland, OR 97221 Respondent(s)

YOU ARE HEREBY REQUIRED TO APPEAR and defend the Petition for
Statutory Way of Necessity filed against you in the above-entitled
action within thirty (30) days from the date of service of this
summons upon you, and in case of your failure to do so, for want
thereof, petitioner(s) will apply to the Board of County
Commissioners for the relief demandig/;nzﬁye Petition. /A\

£

NOTICE TO THE RESPONDENT: READ <
THESE PAPERS CAREFULLY!

for Board of County

You must “appear® in this case or the other
side will win automatically. To “appear” you must
file with the County Commissioners a legal pap Weber 0SB #82424—

called an *answer.” The “answer®” must be given to Attorney’s Nake (Typed or Printed)

the Clerk of the Board of County Commissioners P. O. Box 849

within 30 days at Multnomah County Courthouse, hd =

1021 SW Fourth Avenue, Room 606A, Portland, Oregon Address

97204. Portland, OR 97207-9849 248-3138
If you have any questions, you should see an city State zip Phone

attorney immediately.
¥

STATE OF OREGON )
) ss.
County of Multnomah )

I, the undersigned attorney for the Board of County Commissioners, certify that the foregoing is an
exact and complete copy of the original summons in the above entitled action.

Attorney

TO THE OFFICER OR OTHER PERSON SERVING THIS SUMMONS: you are hereby dir
summons together with a true copy of the petition mentioned therein
entity(ies) to whom or which this summons is directed, and to make
document which you shall attach hereto.

K:\JAW\512JAW. PLD\mw



dli@ii mMuLTNOMAH COUNTY OREGON

OFFICE OF COUNTY COUNSEL BOARD OF COUNTY COMMISSIONERS
1120 SW. FIFTH AVENUE, SUITE 1530 GLADYS McCOY, CHAIR

P.O. BOX 849 . PAULINE ANDERSON

PORTLAND, OREGON 97207-0849 : RICK EAUMAN

(503) 248-3138 GARY HANSEN

FAX 248-3377 . SHARRON KELLEY

COUNTY COUNSEL
LAURENCE KRESSEL

MEMORANDTUM CHIEF ASSISTANT
JOHN L. DU BAY
TO: Deb L MCHAEL DOVLE
H . MICHAEL L
Board Clerk’s Office (101/606A) S e
H.H. LAZENBY, JR.
. KEMIR
FROM: Marilyn (106/1530 )%/ SIATTHEV O, VAN
Office of County Counsel ' JACOUELINE £. WEBER
DATE: June 8, 1992

SUBJECT: Summons and Petitions for Statutory Way
of Necessity &2-Si-C
No. 92-51-B; 93-62-C

Enclosed for placing in the appropriate files are returns of
service on 0. J. Mitchell, Stuart B. Sandler, David DeFazio ‘and
James L. Smith. Since service on O. J. Mitchell was made by
substitution, I have effected service by certified mail.

K:\JAW\581MW. MEM\ mw

AN EQUAL OPPORTUNITY EMPLOYER



Multnomah Couhty

) 9 ] ROBERT G. SKIPPER
Sheriff’s Office SHERFE
12240 N.E. GLISAN ST., PORTLAND, OREGON 97230 (503) 255-3600
COUNTY:

COURT CASE#: 92 51 C
MCSO CASE #: 92-8066
COURT:

RE: IN THE MATTER OF
VS.
SMITH, JAMES L
I HEREBY CERTIFY THAT THE ATTACHED

SUMMONS
PETITION

WAS/WERE DELIVERED TO ME FOR SERVICE ON THE

07 DAY OF MAY , 1992 , , AND WAS/WERE DULY CERTIFIED

TO BE A TRUE COPY BY JACQUELINE  WEBER.

I FURTHER CERTIFY THAT I SERVED THE PAPERS UPON
SMITH,JAMES L

ON THE 26 DAY OF MAY , 1992 , AT 8 :50 PM , AT
922 SE 66TH PL , PORTLAND

ROBERT G. SKIPPER, SHERIFF
MULTNOMAH COUNTY, OREGON

o W () ol S——

_IRE@EWE@ o |

JUN 0 2 1992

COUMIY Cuurienw 1 UR
MULTNOwinrH COUNTY, OR
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#1 SERVED: CASE #: 92-8066 CASE #: 92 51 C
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92MAY -7 PH 3:50
BEFORE THE BOARD OF COUNTY COMMISSIONERS
FOR MULTNOMAH COUNTY, OREGON SHERIFF'S EXECUTIVE OFFice

In the Matter of the Petition )
for Statutory Way of Necessity. ) SUMMONS
) No. $2-51-C

T0: James L. Smith and Sheryl Anderson
922 SE 66th Place
Portland OR 97215 Respondent (s)

YOU ARE HEREBY REQUIRED TO APPEAR and defend the Petition for
Statutory Way of Necessity filed against you in the above-entitled
action within thirty (30) days from the date of service of this
summons upon you, and in case of your failure to do so, for want
thereof, petitioner(s) will apply to the Board of County
Commissioners for the relief demanded in the Petition.

7 / [\

NOTICE TO THE RESPONDENT: READ
THESE PAPERS CAREFULLY!

You must “appear” in this case or the other
side will win automatically. To “appear” you must
file with the County Commissioners a legal pap
called an “answer.” The ®answer” must be givemn to
the Clerk of the Board of County Commissioners
within 30 days at Multnomah County Courthouse,
1021 SW Fourth Avenue, Room 606A, Portland, Oregon

97204- Portland OR 97207-0849  248-3138
If you have any questions, you should see an City State zip Phone
attorney immediately.

STATE OF OREGON )
) ss.
County of Multnomah )

I, the undersigned attorney for the Board of County Commissioners, certify that the foregoing is an
exact and complete copy of the original summons in the above entitled action.

Attorney

TO THE OFFICER OR OTHER PERSON SERVING THIS SUMMONS: you are hereby directed to serve
summons together with a true copy of the petition mentioned therein, upon the individu,
entity(ies) to whom or which this summons is directed, and to make your proof of/service u
document which you shall attach hereto.

true copy of this
1

K:\JAW\512JAW. PLD\mw



— MULTNOMAH CounNTY OREGON

BOARD OF COUNTY COMMISSIONERS

DEPARTMENT OF ENVIRONMENTAL SERVICES GLADYS McCOY « CHAIR OF THE BOARD

TRANSPORTATION DIVISION PAULINE ANDERSON e DISTRICT 1 COMMISSIONER
1620 S.E. 190TH AVE. GARY HANSEN e DISTRICT 2 COMMISSIONER
PORTLAND, OREGON 97233 : RICK BAUMAN e DISTRICT 3 COMMISSIONER
(503) 248-5050 ' SHARRON KELLEY e DISTRICT 4 COMMISSIONER

MEMORANDUM

TO: 101/606A Office of the Board Clerk
Deb Bogstad
FROM: 425/County Surveyor %’
_ Dennis Fantz
DATE: June 1, 1992
SUBJECT: McQuinn Family Pioneer Cemetery Association, Petition for

Statutory Way of Necessity and Mr. & Mrs. Ronald Brown and Mr. &
Mrs. David Smith Petition for Statutory Way of Necessity

The investigation and report regarding the above petitions, by the County
Surveyor will not be completed by June 5, 1992. However, a written report and
jtemized statement of costs, will be submitted on or before June 12, 1992.

AN EQUAL OPPORTUNITY EMPLOYER




MULTNOMAH COoUuNTY OREGON

GLADYS McCOY «  CHAIR 248-3308

BOARD OF COUNTY COMMISSIONERS PAULINE ANDERSON ¢ DISTRICT 1 o 248-5220
ROOM 606, COUNTY COURTHOUSE GARY HANSEN « DISTRICT 2 « 248-5219
1021 S.W. FOURTH AVENUE RICK BAUMAN « DISTRICT 3 « 248-5217
PORTLAND, OREGON 97204 " SHARRON KELLEY « DISTRICT 4 « 248-5213
CLERK'S OFFICE . 248-3277
MEMORANDUM
TO: 425/County Surveyor
Dennis Fantz
FROM: 101/606A/0ffice of the Board Clerk
Deb Bogstad (o Dousteo
DATE: May 6, 1992
RE: McQuinn Family Pioneer Cemetery Association Petition for

Statutory Way of Necessity

Enclosed please find a copy of a Petition for Statutory Way
of Necessity filed on behalf of the McQuinn Family Pioneer
Cemetery Association and Multnomah County Resolution 92-51
adopting rules for the Board to process petitions for statutory
ways of necessity.

Pursuant to the criteria set forth in the enclosed Rules of
Conduct, Section II, please submit a written report and itemized
billing of the costs incurred in your investigation and
preparation of same to this office, on or before June 5, 1992.

If you need additional time, please notify this office with
a date certain in which you will be able to furnish your report.

If you have questions, please contact Assistant County
Counsel Jacqueline Weber at 248-3138. Thank you for your
courtesies and assistance in this matter.

0044C/4/db
enclosures
cc: Jacqueline Weber

AN EQUAL OPPORTUNITY EMPLOYER
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Copies of Rules of Conduct of Hearings Regarding Statutory
Ways of Necessity and surveyor’s report on McQuinn Family Pioneer
Cemetery sent on June 30, 1992 to:

McQUINN FAMILY PIONEER CEMETERY ASSN.

Attorneys:

John W. Shonkwiler (represents Smith & Anderson)
Hennagin & Shonkwiler

Attorneys at Law C2d-0Q0

PO Box 1568 2 .j

Lake Oswego OR 97035-0768

Steven M. Berne (represents Fazzio)

Bullivant Houser Bailey et al . txwaif

Attorneys at Law UEUTOE ufitee Ulerors FRst
1400 Pacwest Center

1211 SW 5th Avenue 226~ (35|

Portland OR 97204-3797

W. Dean Fitzwater (represents Petitioners McQuinn)
Fitzwater & Fitzwater

Attorneys at Law

15431 SE 82nd Drive Ste G

Clackamas OR 97015-9675  (o55-2q(3

Mary Anne A4t SoOHLSTRomM
President
McQuinn Family Pioneer Cemetery Assn. C}/\/Caz‘ \n'ﬁc)an

108 NE 40th Avenue
Hillsboro OR 97124 oIS WALS

BROWN AND SMITH

Attorney: 8]"\ l a2z D0pm

L. Leslie Bush (represents Sandler)
Parker & Gush 241- 1320

Attorneys at Law

1618 SW 1lst Avenue Ste 205

Portland OR 97201-5752

Peter L. Osborne (represents 0. J. Mitchell)
Schwabe, Williamson & Wyatt

Attorneys at Law

Suites 1600-1950, Pacwest Center

1211 SW Fifth Avenue

Portland OR 97204-3795

270-Qae
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Roexet ESis v &
&

<
Brian Cavaness, Esq. ué?ts ?*‘(house counsel for
Land Development Consultants, Inc. sw~irwengineering firm preparing
233 SE Washington petition for Mr. & Mrs.
Hillsboro OR 97123 Ronald Brown and Mr. & Mrs.
(oUE LOo\ David Smith, petitioners)

FINLEY AND MEYERS PETITION

Copies of surveyor'’s report on Finley and Meyers’ petition
mailed on July 9, 1992, to:

David B.Smith (represents Finley & Meyers)
Attorney at Law

8255 SW Hunziker, Ste 200

P. O. Box 230637

Tigard, OR 97223

Harry Auerbach _ (represents City of Portland)
City Attorney'’'s Office

1220 SW Fifth Avenue, Room 315

Portland, OR 97204

K:\JAW\ 606JAW.DOC\mw



Page 1 of 1

BEFORE THE BOARD OF COUNTY COMMISSIONERS

FOR MULTNOMAH COUNTY, OREGON

In the Matter of Rules to Process _
Petitions for Statutory Ways of RESOLUTION 92-51
Necessity

WHEREAS, a Petition for Statutory Way of Necessity has been
filed with the Board of County Commissioners by each of the
following petitioners: : :

JERRY M. FINLEY and PHILLIP R. MEYERS
MR. AND MRS. RONALD BROWN and MR. AND MRS. DAVID SMITH
THE McQUINN FAMILY PIONEER CEMETARY ASSOCIATION

WHEREAS, ORS 376.150 to 376.200 gives the Board of County

Commissioners jurisdiction to grant a Statutory Way of Necessity
~and establishes statutory procedures therefor, and

WHEREAS, the Board does not have an established process for
the purpose of implementing ORS 376.150 to 376.200,

THEREFORE BE IT RESOLVED, that the Board of County
Commissioners adopt the rules set out in Exhibit A attached hereto
to process the petitions for Statutory Ways of Necessity specified
aboy@<s g,

Ty ,
;3$$;ADOPT1§k£h}s 16th day of April , 1992.
; \\} ol ‘..4"-6 "l.
P45
B
) cx . By
J . ey .
. - Gladys Mcfoy, Chaiyx]
o 25 .\QF"I MultnomalY County, /Oregon
?35

W ' ' -
AL Sy

\\
LAURE

URENCE . BRESSEL; “COUNTY COUNSEL
FOR MULTNOMAH CQUNTY, OREGO
\By AA. A -

Jacqueli A. Weber
Assfista ounty Counsel

K:\JAW\509JAW.
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BEFORE THE BOARD OF COUNTY COMMISSIONERS
FOR MULTNOMAH COUNTY, OREGON

In the Matter of the Petition )
for Statutory Way of Necessity. ) SUMMONS
TO:

Respondent (s)

YOU ARE HEREBY REQUIRED TO APPEAR and defend the Petition for
Statutory Way of Necessity filed against you in the above-entitled
action within thirty (30) days from the date of service of this
summons upon you, and in case of your failure to do so, for want
thereof, petitioner(s) will apply to the Board of County
Commissioners for the relief demanded in the Petition.

NOTICE TO THE RESPONDENT: READ
THESE PAPERS CAREFULLY!
Signature of Attorney for Board of County

You must *appear” in this case or the other Commissioners
side will win automatically. To “appear” you must
file with the County Commissjoners a legal paper
called an ®“answer." The “answer” must be given to
the Clerk of the Board of County Commissioners
within 30 days.

Attorney’s Name (Typed or Printed) Bar No.

. Address
If you have any questions, you should see an
attorney immediately. City State Zip Phone

STATE OF OREGON )
) B8,
County of Multnomah )

I, the undersigned attorney for the Board of County Commissioners, certify that the foregoing is an
exact and complete copy of the original summons in the above entitled action.

Attorney

TO THE OFFICER OR OTEER PERSON SERVING THIS SUMMONS: you are hereby directed to serve a true copy of this
summons together with a true copy of the petition mentioned therein, upon the individual(s) or other legal
entity(ies) to whom or which this summons is directed, and to make your proof of service upon a separate similar
document which you shall attach hereto.

Attorney
K:\JAW\512JAW.PLD\mw



RULES FOR THE CONDUCT OF HEARINGS

BEFORE THE MULTNOMAH COUNTY BOARD OF COUNTY COMMISSIONERS

REGARDING STATUTORY WAYS OF NECESSITY

I. FILING AND SERVICE OF PETITION

A.

Filing shall be accomplished by mailing the original
petition to the Multnomah County Board of County
Commissioners. The filing shall be complete upon receipt
of the petition by the Board of County Commissioners.

Upon filing of a petition, the Clerk of the Board shall
cause a copy of the petition to be served upon all
persons owning land across which the Way of Necessity
could be located as identified in the petition. Service
shall be by summons as specified in ORCP 7, and in the
form specified in Addendum A. The Clerk shall direct the
Sheriff to serve summons.

IT. INVESTIGATION AND REPORT BY COUNTY SURVEYOR

A.

Upon filing of the petition, the Clerk of the Board shall
forward a copy of the petition to the County Surveyor,
directing the County Surveyor to investigate the proposed
Way of Necessity and issue a written report. The County
Surveyor shall submit to the Board of County
Commissioners a written report no later than 30 days from
the date the petition is forwarded by the clerk. If the
County Surveyor cannot issue the report within 30 days,
he must so notify the Clerk and identify a date certain
upon which the report will be provided to the Board.

The report of the County Surveyor shall conform with ORS
376.160(2) and shall include:

1. Possible alternate routes for Ways of Necessity to
the property;

2. A determination of whether the proposed Way of

Necessity meets the requirements under ORS 376.150
to 376.200;
3. The reasonableness of the Way of Necessity proposed

in the petition; and

4. A recommendation for a specific location and width
for a Way of Necessity.



The County Surveyor shall submit to the Board an
accounting of the actual costs incurred in the
investigation and preparation of the written report.

Upon receipt of the Surveyor’s report by the Board of
County Commissioners, the County Clerk shall cause a copy
of said Report and Petition to be served on all persons
owning land across whose property the Way of Necessity is
proposed to be located in the report and in the petition.
Service of the Surveyor’s report shall be accomplished in
the same manner as described in IB above.

ITI. FILING OF ANSWER BY LANDOWNER

A.

Any person owning land across which a Way of Necessity is
proposed to be established under ORS 376.150 to 376.200
may file an answer controverting any matter in the
petition or report and alleging any new matter relevant
to the proceedings. An answer must be filed within 30
days from the date of service of the petition and report.
Filing of an answer shall be accomplished by mailing the
original to the Board of County Commissioners and shall
be deemed filed on either the date of receipt, or the
date of mailing.

The Clerk of the Board shall provide for service of the
answer upon the petitioner in the same manner provided
for service of summons in Section IB above.

The petitioner may file a reply controverting any matter
presented in the answer. A reply must be filed within
ten days after receipt of service of the answer by the
petitioner and shall be filed with the Board of County
Commissioners. Filing shall be complete on either the
date of receipt by the Board of County Commissioners, or
the date of mailing. The Clerk of the Board shall
provide for service of the reply upon the person filing
the answer in the manner provided for service in Section
IB above.

IVv. HEARING ON THE PETITION

A,

Notice of Hearing

Hearing shall be before the Multnomah County Board of
County Commissioners. The notice of hearing will be
issued by the Clerk of the Board to the petitioner and to

all persons across whose property a Way of Necessity-

could be located as specified in the Petition and the
Surveyor'’'s Report, specifying the date, time and location
of the hearing. Hearing shall be scheduled no later than
45 days from the date the Surveyor'’s report is received
by the Multnomah County Board of County Commissioners.



B. Conduct of Hearin

1. The Board, in conducting a hearing on a petition
for a statutory Way of Necessity pursuant to ORS
376.150 to ORS 376.200, is acting in a quasi-
judicial capacity. Interested parties are entitled
to an opportunity to be heard, to present and rebut
evidence to a tribunal which is impartial, to have
the proceedings recorded, and to have a decision
based on evidence offered supported by findings of
fact as a part of that record.

2. No person shall be disorderly, abusive or
disruptive of the orderly conduct of the hearing.

3. No person shall speak more than once without
obtaining permission from the presiding officer at
the first opportunity.

4. No person shall testify without first receiving
recognition from the presiding officer and stating
his or her full name and residence address.

5. No person shall present irrelevant, immaterial or
repetitious testimony or evidence.

6. There shall be no audience demonstrations, such as
applause, cheering, display of signs, or other
conduct disruptive of the hearing. Such conduct
may be cause for immediate  termination of the
hearing by the Board.

7. The presiding officer and Board members may
question any person who testifies.

V. CHATLLENGE FOR BIAS, PREJUDGMENT OR_ PERSONAL,_ INTEREST
A. Any party to an appeal to be heard by the Board may
challenge the qualification of any Board member to
participate in such hearing and decision. Such challenge
must be by affidavit and state the facts relied upon by
the submitting party relating to a member’s bias,
prejudgment, personal interest, or other facts from which
the party has concluded that the member will not
participate and make a decision in an impartial manner.

1. Such challenge shall be incorporated into the
record of the hearing.

B. No commissioner shall participate in a hearing or a

decision on a proposal when he/she:

1. Is a party to or has a direct personal or pecuniary
interest in the proposal;

-3 -



2. Is related to the proponent or opponent;
3. Is in business with the proponent or opponent; or
4, For any other reason, has determined that he/she

cannot participate in the hearing and decision in
an impartial manner.

VI. PRESIDING OFFICER

A,

The Presiding Officer shall have authority to:

1. Regulate the course and decorum of the hearing;
2. Dispose of procedural requests or similar matters;
3. Rule on offers of proof and relevancy of evidence

and testimony; and

4. Take such other action authorized by the Board
appropriate for conduct commensurate with the
nature of the hearing; :

5. Impose time limits on those appearing before the
Board.

VII. ORDER OF PROCEDURE. The presiding officer, in the conduct of
the hearing, shall:

A.

Commence the hearing. Announce the nature and purpose of
the hearing and summarize the rules for the conduct of
the hearing.

Abstentions. Any member announcing his/her abstention
shall not participate in the hearing, participate in
discussion of the question, or vote on the question.

1. Any member whose participation has been challenged
by allegation of bias, prejudgment, personal
interest, or partiality or who has been subject to
significant ex parte or prehearing contact from
proponents or opponents may make a statement in
response thereto or in explanation thereof, for the
record, and his decision to abstain or not. This
statement shall not be subject to <cross-
examination, except upon consent of that member,
but shall be subject to rebuttal by the proponent
or opponent, as appropriate.

Staff Report. The Presiding Officer may request the

representative of the County Surveyor to summarize the
nature of the proposal, explain any graphic or pictorial
displays which are a part of the record, summarize the



Surveyor’s report, and provide such other information as
may be requested by the Board.

Petitioner’s Case.

1. The petitioner shall be heard first. Petitioner
may appear personally, or by a designated
representative. Petitioner may present testimony
and/or documentary evidence in support of the
petition.

2. Failure of the petitioner or designated

representative to appear shall be cause to dismiss
the petition.

Respondent'’s Case. At the conclusion of the presentation
of petitioner’s case, respondent(s) personally or by
representative, shall be recognized by the Presiding
Officer, and shall have the opportunity to present

-respondent(s)’ case through testimony or documentary

evidence.

1. If there is more than one respondent, they shall be
heard in the order designated by the Presiding
Officer.

Rebuttal. The petitioner may offer rebuttal of
respondent(s)’ case within the time limits established.

Close of Hearing and Deliberation by Board. The
Presiding Officer shall conclude the hearing and the
Board shall deliberate concerning the petition. The
Board shall either make its decision and state its
findings, or may continue its deliberations to a
subsequent meeting, the time and place of which shall
then be announced. The subsequent meeting shall be for
the purpose of continued deliberation and shall not allow
for additional testimony or evidence, except upon
decision of the Board.

Order of the Board of County Commissioners.

Following hearing and consideration of the matters and
issues presented to the Board by petitioner and
respondent(s), the Board shall enter an order granting or
denying the Way of Necessity. The order shall conform
with ORS 376.175(2) and shall:

1. State whether the Way of Necessity is granted or
denied;

2. Declare as established any Way of Necessity that it
granted;



VIII.

IX.

3. Describe the exact location and width of any Way of
Necessity established;

4. Describe those uses that are permitted on any Way
of Necessity established;

5. Direct the petitioner to pay costs and reasonable
attorney fees incurred by each owner of land whose
land was subject to the petitioner’s action for a
Way of Necessity;

6. Establish the amount of compensation due to any
owner of land across which any Way of Necessity has
been established and direct the petitioner to pay
the compensation; and

7. Establish the costs incurred by the County in the
procedures for the Way of Necessity and direct the
petitioner to reimburse the County for those costs.
Any costs assessed to the petitioner under an order
shall be paid within 60 days after the entry of the
order pursuant to ORS 376.175(4).

I. Appeal of Order of the Board of County Commissioners.

Appeal from the order of the Board of County
Commissioners shall be as specified in ORS 376.175(5).

RECORD OF PROCEEDINGS.

A. The Clerk of the Board or a designee of the Presiding
Officer shall be present at each hearing and shall
provide that the proceedings be electronically or
stenographically recorded.

B. The Presiding Officer shall, where practicable, cause to
be received all physical and documentary evidence
presented which shall be marked to show the identity of
the person offering and whether presented on behalf of
petitioner or respondent(s). Such exhibits shall be
retained by the Board until after any applicable appeal
period has expired, at which time the exhibit shall be -
released upon demand to the person identified thereon.

PUBLICATION OF RULES.

These rules shall be placed on record with the Clerk of the
Board of County Commissioners and be available to the public
at all Board hearings. These rules are supplementary to the
Rules of Procedure previously adopted for the Board of the
conduct of Board meetings on March 29, 1973; provided,
however, these rules shall control where there are conflicting
provisions. :




X. AMENDMENT AND SUSPENSION OF RULES.V

Any rule of procedure not required by law or the Charter for
Multnomah County may be amended, suspended or repealed at any
hearing by majority vote of those Board members present and
votlng

‘Ab TE’E i:hls _16th day of __  April | , 1992,

By 2N, M(’/&A e
Gladys McCgy, Chair
Multnoma ounty, Oregon

nty Counsel

K:\JAW\508JAW.DOC\mw



BEFORE THE BOARD OF COVMMISSIONERS
FOR MULTNOMAH COUNTY

IN THE MATTER OF:
No.
MCQUINN FAMILY PIONEER CEMETERY
ASSOCIATION, an Oregon
Non-profit Corporation

PETITION FOR ESTABLISHING
WAY OF NECESSITY

N N N at

COMES NOW the MCQUINN FAMILY PIONEER CEMETERY ASSOCIATiON,
an Oregon Non-profit Corporation, by and through their attorney
W. DEAN FITZWATER, of FITZWATER & FITZWATER, and Petitions the .
BOARD OF COVMISSIONERS, MULTNOMAH COUNTY, to establish a way of
necessity pursuant to the provisions of ORS 376.150 to 376.200,
stating as follows:

1.

The location and legal description of property to be served
by proposed way of necessity is Tax Lot 17, located in the N.E.
1 of Section 6, T2N, R1W, W.M., and in the Alexander McQuinn
D.L.C., Multnomah County, Oregon.

2.

The location of public road located in the viecinity of the
property to be served by the proposed way of necessity that is
capable of being used to provide access to the property is Luecy
Reeder Road No. 1191, which extends in generally Northwest and

Southeast directions.

1 - PETITION FOR ESTABLISHING WAY OF NECESSITY



3.

The specific proposed location for the proposed way of
necessity is beginning at the Southeast corner of the MeQuinn
D.L.C.; thence North 77° 00' 00" West on the South line of said
McQuinn D.L.C. 858.00 feet; thence North 35° 14' 30" West
1091.83 feet, more or less, to the North boundary of Lucy Reeder
Rd., No. 1191 as per survey of record No. 50760, the true point
of beginning for the Westerly line of the proposed way of
necessity;'théncé continuing North 35° 14' 30" West 8.15 feet to
to a 5/8" x 30" iron rod with yellow cap set and inscribed
",, J. Spisla P.L.S. 870"; thence North 35° 14' 30" West 1579.42
feet to a like iron rod was set; thence South 42° 52' 00" West
along the Southerly line of the proposed way of necessity 79.00
feet to subjeet property.

4.

Necessity for establishment of way of necessity is based
upon need of your Petitioner and heirs of the McQuinn Family to
have roadway access from said Lucy Reeder Rd. No. 1191 to
cemetery plot. Kopplin Estate, through its Pérsonal
Representative, Kenneth McAdams, owner of the property from Luecy
Reeder Rd. to iron rod 1, North to iron rod 2, have provided to
your Petitioner a letter authorizing use of access, copy
attached marked Exhibit "B".

James L. Smith and Sheryl Anderson, owners of Lot 16, which
property land locks subject cemetery property, refuse to grant
unto Petitioner roadway access.

2 - PETITION FOR ESTABLISHING WAY OF NECESSITY



5.

The proposed way of necessity does not conneet to a publie
road that has access rights acquired or limited by the State or
County, in that Lucy Reeder Road, No. 1191 is a general publiec
access road.

6.

The access to the proposed way of necessity can safely be
connected to the public road, Lucy Reeder Road by means of the
current travel control signing and fact that the present access
comes into Lucy Reeder Rd. property radiused to the County road.

7.

The proposed way of necessity is the closest available
access and is the access route heretofore utilized by your
Petitioners, their heirs and family members of all times, back
to dedication of the cemetery property by the McQuinns some 140
years ago.

8.

Names and addresses of persons who are owners upon which
proposed access could be located are:

A. JOHN W. KOPPLIN ESTATE, Kenneth McAdams, Personal
Represetantive, David McAdams, Attorney, 720 SW Washington,
Suite 750, Portland, OR 97205, as relates to parcel of land
from Lucy Reeder Road, point 1, along fence and existing roadway

Northwest to point 2; and

3 - PETITION FOR ESTABLISHING WAY OF NECESSITY



B. JAMES L. SMITH and SHERYL ANDERSON, each to an
undivided one-half interest, as relates to the 79 feet from
point 2 to point 3, whose address is, 922 SE 66th Place,
Portland, OR 97215.

9.

No compensation is proposed to persons who are land owners
for reasoning that owners and their predecessors in interest
were and have for time being, been aware of the now proposed way
of necessity, back to the common ownership'of the property by
the McQuinn family.

10.

Although the proposed access had been heretofore utilized
by the McQuinn family in years past no easement was reserved or
granted and recorded as such to perpetuate the proposed way of
necessity. The McQuinn family and heirs may well have acquired
a prescfiptive right to said access to their cemetery lot.

11.

Petitioner beleives that ORS 376.155 provides for
establishing of a way of necessity, wherein property is land
locked, and no legally recorded easement, right-of-way or access

is existing.

4 - PETITION FOR ESTABLISHING WAY OF NECESSITY



12.

Petitioner attaches hereto survey of proposed access, as
prepared by Louis J. Spisla, filed with Multnomah County
Surveyor, October 9, 1988, as Survey No. 50760. Said survey
establishes the specifies of points and location, and as iron
rods were set, with legal description and distance.

Petitioner has highlighted the way of necessity by yellow
felt pen.

Request is herewith made for the Establishment of the
proposed way of Necessity.

Jh
DATED this /22— day of April, 1989.
A7

W. Dean Fitzwglter

Attorney for McQuinn Family
Pioneer Cemetery Association
an Oregon Non-profit
corporation

By:

STATE OF OREGON )

) ss.
County of Clackamas )

I, W. DEAN FITZWATER, attorney for MCQUINN FAMILY PIONEER
CEMETERY ASSOCIATION, being first duly sworn, depose and say

that I have read this Petition for Establishinf Way of

Necessity, know the contents there?fi;iih that same is true as I
verily believe. //* /// .

//152%%0 y

W. Dean Fitiyyter

SUBSCRIBED AND SWORN to before me this /_/zg*—/‘— day of April,

(78%1%W\

Notary Pdblic tor Oregon
My Commission Expires: ‘[39}@)

1989.
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HiLL, HUSTON, FERRIS & WALKER
ATTORNEYS AT Law
720 S. W. WASHINGTON SuiTE 750
PORTLAND, OREGON 97205
STEPMEN B. HILL -

a-
ROBERT T. mUSTON TELEPHONE (503} 224-3092
HIMBALL H. FERRIS
LAURA J. WALKER DAVID K. McaDAMS
SUSAN S. FORD OF COUNSEL
MICHAEL G. ALLPORT
‘ October 20, 1987

Mrs. Maxine E. Daly, President
McQuinn Family Pioneer
Cemetery Association, Inc.

100 Ward Street, No. 304
Seattle, Washington 98109

RE: Estate of John W. Kopplin, Deceased ("Estate"):
Proposed access to McQuinn Cemetery, Sauvie
Island, Oregon ("McQuinn Cemetery")

Dear Mrs. Daly:

My father stated that you wish to have a letter from
me, in my capacity as attorney for the Estate, outlining the
Estate’s position regarding your association’s use of a portion
of the Estate’s Sauvie Island farm to gain access to the
McQuinn Cemetery.

The Estate is in the process of trying to sell its
Sauvie Island farm and is not able to give any permanent access
easements to your association or its members. However, the
Estate gives its permission to your association, and to its
members, to use existing farm roads (as they may from time to
time be moved or otherwise changed about by the Estate or its
tenants) providing the most direct access between Lucy Reeder
Road over Estate real property to the McQuinn Cemetery. The
permission granted to your association, and its members, may be
revoked by the Estate at any time, with or without cause in any
manner selected by the Estate. Any damage inflicted on the
Estate’s prqgperty by the association, or by any of its members,
will be the respcnsibility of the association and of the member
inflicting such damage. The association, and each of its
members must hold the Estate harmless and indemnify the Estate
against any and all claims arising out of use of any of the
Estate’s property for access to the McQuinn Cemetery by the
association, or by any of its members.

The permission granted by the Estate in this letter
is conditioned upon the association, and each of its members,
waiving any and all rights that the association, or each of its
‘members, may have by reason of any injury, to person or.
property, incurred by the association, or by any of its
members, arising out of any condition of the Estate’s property,
or the conduct of the Estate’s tenants, employees, agents, or
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any other person, in connection with use by the association, or
any of its members, of any of the Estate’s property for such
access. Any use of the Estate’s property for such access shall
be such that it shall not interfere with or injure the farm
operations and other activities being carried on by the Estate,

its tenants, agents, contractors, employees, or invitees on its
properties.

-If you have any questions regarding this letter,
Please do not hesitate to write or to give me a call.

Very truly yours,

O N 777 &

David K. McAdams

DKM:1lr
cc: Kenneth K. McAdams
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SKETCH “A”
SCALE 1" = 50’

WEST ' '
251 * \\\\\\\\\\\\\\

4 DEED POINT
AS PER DEED BK. 1927 N 15 47" 41" E
PG. 2527 EXCEPTION 20.00

FND. " 1.P AS PER
ROAD NOTES A16/6
TOP PIPE BENT AND
PINCHED CLOSED

RECORD OF SURVEY

FOR THE MCQUINN FAMILY PIONEER CEMETERY ASSOC. INC.
LOCATED IN THE N.E. 1/4 SECTICON 6, T.2N.. R.1W., W.M.
AND IN THE ALEXANDER MCQUINN D.L.C.

MULTNOMAH COUNTY., OREGON
S 73 25° 09" E

a5 PR 15.15 FND. 17" 1.P\
by S 42 52°00" W (15.16) (AS PER ROAD |
!

719.00 NOTES A16/6/

(NORTH)

(NORTH)

SCALE 1”7 = 200’

NARRATIVE

THE PURPOSE OF THIS SURVEY 1S TO MONUMENT GRAVE LOT CORNERS AS PER DEED
EXCEPTION, BK. 1927 PG. 2527. MONUMENTS WERE ALSO SET AT A DEED “POINT”
AND DEED “TRUE POINT OF BEGINNING”, BK. 1927 PG. 2527.

LINE McQUINN D.L.C
W. LINE COOPER D.L.C.

E.

HELD TIED MONUMENTS AT THE S.E. CORNER OF THE ALEXANDER MCQUINN D.L.C. AND
) B THE N.E. CORNER OF THE JAMES TAYLOR D.L.C. AS BASIS OF BEARINGS FCR
DEED “TRUE POINT OF BEGINNING THIS SURVEY.
AS PER DEED. BK. 1927 PG. 2527
SET MONUMENTS AT DEED CORNER

. PG. 2527.

h - L] [
AS PER DEED DESCRIPTION RECCRDED

=
0
=S
-
[ &)
V)
-J

BASIS OF BEARINGS: HELD DEED BEARING N 77 00’ 00" W BETWEEN FOUND
MONUMENTS AT THE S.E. CORNER OF THE ALEXANDER MCQUINN D.L.C. AND THE
N.E. CORNER OF THE JAMES TAYLOCR D.L.C.

SEE SKETCH "A”
FOR ENLARGEMENT

. REFERENCES: DEED - BK. 1927 PG. 2527
T.L 15 SURVEY MAP ALEXANDER MQUINN D.L.C.
\\\\\\\\\\\ COUNTY NOTES: (C-328., C-327. ROAD NOTES BK. 4. PG. 239
" JOHN PETERSON SURVEY # 50432
o SURVEYED: AUGUST 1988 :
O o MONUMENTS WERE RESET IN CONCRETE. SEPTEMBER 1988
\\\\:‘\\\\ ~~~~~~ : g;g: .
T - ~ | PARCEL A ‘2 2 \ (FND. 125" 1.P.)
U, ‘ - NCR T \ POSITIONED AS PER
HELD _ . N o ETERSON SURVEY.
FD. N.E. COR. JAMES TAYLOR | N S - ?OREIN?ORMATION ONLY
D.L.C. AS PER MULT. CO. BT. \ = o
\ o
\
* =
PARCEL C [\ :
LEGEND \ p
ER\ S~ \ \ <
~ B Mc ~ AR N
O FND. BRASS DISC SET IN CONC. - A 3062A318 oF gUfNﬁ\BT*\\\lA = | ~
_ A v - 93 EAR]NG L.c, <\\\\<k::::\ N 77 00+ o
o) FND. MONUMENT AS NOTED 0EEp 975 Ooo” S
® SET 5/8” x 30" IRON ROD WITH =
YELLOW PLASTIC CAP INSCRIBED ! HELD
“L.J. SPISLA P.L.S. 870"
| > N = FD. S.E. COR. ALEXANDER McQUINN D.L.C.
o " AS PER MULT. CO. BT. NOTES C-327.
® SET 5/8” x 30" IRON ROD WITH
YELLOW PLASTIC CAP INSCRIBED AT FENCE CORNER
“L.J. SPISLA P.L.S. 870"
& FND 5/8” IRON ROD WITH YELLOW
PLASTIC CAP INSCRIBED “J. PETERSON 4
P.L.S. 1856” AS PER SURVEY # 50432 . ' NOTES
' | LOUIS J. SPISLA
() DATA AS PER J. PETERSON SURVEY 1. USED A 1 SECOND THEODOLITE. DI-5 E.D.M.,
' B | R TRIBRACHS WITH 20 SECOND BUBBLES AND A
[ 3 DATA AS PER ALEXANDER MCQUINN » 15241 FAIRQAKS AVENUE | HAND HELD STAFF WITH A 1 MINUTE BUBBLE
D.L.C. MAP | ,
MILWAUKIE., OREGON 97222 2. DI-5 E.D.M. STANDARD DEVIATION IS 3 MM + 2 PPM
A CALCULATED P.I. POSITION FOR

LUCY REEDER RD. # 1191 _
’ EXHIBIT A | | 0%




